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Jurisdictional Statement 
 

Jurisdiction in the Michigan Supreme Court is appropriate because PL-AT is hereby 

filing a timely Application for Leave to Appeal to the Michigan Supreme Court on March 10, 

2015, from the Court of Appeals’ January 27, 2015 Order denying PL-AT's Motion for 

Reconsideration of the COA’s 11-25-14 Order granting DF-AE Culpert’s Motion to Affirm (11-

25-14 Order, attached to PL-AT's Application as Exhibit A; 1-27-15 Order, attached to PL-AT's 

Application as Exhibit B).  Culpert’s 10-7-14 Motion to Affirm was based on the Doctrine of 

Collateral Estoppel, claiming that the Filas v MEEMIC ruling in COA Case No. 316822 

prevented PL-AT from litigating the same issues against Culpert and Efficient Design Inc.  The 

COA granted the Motion to Affirm in part, in regard to Items 1-3 and 6 of PL-AT's 12-20-13 

Brief on Appeal to the COA.  Issues 4 and 5 were to be heard on 3-3-15, but were rendered moot 

by the 11-25-14 Order granting DF-AE's Motion to Affirm for Item 3, which upheld the circuit 

court’s dismissal of PL-AT's entire case. 

Pursuant to MCR 7.302(B)(5), because PL-AT was denied a legitimate oral argument 

hearing denying her right of due process, and the COA’s 11-25-14 granting of the DF-AE's 

Motion to Affirm based on the doctrine of collateral estoppel is clearly erroneous and will cause 

PL-AT material injustice if it is not reversed, PL-AT requests that the MSC grant her Application 

for Leave to Appeal.  Due process is a right that is important to every citizen and important to 

maintaining the integrity of the legal system.   

PL-AT also claims grounds to appeal pursuant to MCR 7.302(B)(3) because PL-AT's 

case also involves a substantial legal issue in regard to the circuit court’s refusal to accept 

SCAO-mandated form MC 315 for Plaintiffs to provide their records to Defendants, which has 
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been upheld by the Court of Appeals in two of PL-AT's cases, in clearly erroneous Opinions and 

Orders, in an effort to conceal the issue from other Plaintiffs who may decide to stand up for 

their right under MCR 2.314(C)(1)(a) and (d) to provide copies of their records on their own, or 

to sign SCAO-mandated MC 315 forms, respectively, and not to allow their records to become 

part of a records copying services’ database for sale to other lawyers and insurance companies.   

The Supreme Court hereby has the opportunity to enforce the allowance of the forms 

approved and/or mandated by the Supreme Court Administrative Office, in this case, Form MC 

315.  If the MSC truly stands behind the law, it will take this opportunity to correct the injustice 

being done to this PL-AT and future Plaintiffs who simply want to follow the court rules and 

protect their rights to privacy of their medical records.  This PL-AT should not have to lose both 

her first- and third-party auto cases for the same reason of wanting to use, and using, 

respectively, Form MC 315 to provide her medical records to the DF-AEs in her cases.   
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Statement of Questions 
 

I. Did the COA err in failing to provide a legally valid hearing on oral arguments when 

it made its 11-25-14 Order to grant DF-AE's Motion to Affirm in part for items 1-3 

and 6 of PL-AT's Brief on Appeal, which then rendered the 3-3-15 oral arguments 

hearing moot in regard to PL-AT's remaining items 4 and 5, when these two items 

that had the potential to reverse the dismissal of one or both parties to the case? 

 

PL-AT answers:   YES 

 

COA answers:   No Opinion formally issued by the COA, but COA panel of judges 

at the 3-3-15 hearing agreed with PL-AT that her oral arguments 

would be moot due to the 11-25-15 ruling, which upheld the circuit 

court’s dismissal of PL-AT's entire case against both defendants, 

Culpert and EDI, due to its inclusion of Item 3 from PL-AT’s 12-

20-13 Brief on Appeal. 

 

 

II. Did the COA wrongly apply the Doctrine of Collateral Estoppel when it granted 

Culpert’s Motion to Affirm for items 1-3 and 6 of PL-AT's Brief on Appeal, when the 

doctrine was inapplicable for five reasons:  (1) the defendants were different; (2) the 

issues were not identical; (3) the issue was not actually litigated; (4) the judgment the 

motion was based upon was not a final judgment and was not decided on the merits; 

and (5) there existed no mutuality of estoppel?  Add to argument II. 

 

PL-AT answers:  YES 

 

COA answers:  NO 

 

 

III. Did the COA err by upholding the circuit court’s decision to order Plaintiff-Appellant 

to provide medical record authorization forms of Efficient Design’s choice to 

Efficient Design without establishing that they were a liable party to the case, by 

applying the Doctrine of Collateral Estoppel, when it clearly was inapplicable to this 

third-party case, as there was no question of liability in the first-party Filas v 

MEEMIC case upon which the Doctrine was applied? 

 

PL-AT answers:  YES 

 

COA answers:  NO 
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Material Proceedings and Facts 
 

This is a third-party auto case against two defendants, Kevin Culpert, and his employer, 

Efficient Design, Inc., EDI, whose name does not appear on the Court of Appeals’ case caption. 

EDI is represented by two different attorneys, representing two different insurance companies.  

EDI has a $1,000,000 policy with each company.  Kevin Culpert has a $20,000 policy with 

Progressive Insurance Co. 

PL-AT fulfilled her obligation to provide medical records to both Defendants by 

executing and mailing SCAO-mandated Form MC 315 to over 20 health care providers.  

However, the circuit court dismissed PL-AT’s case against both Culpert and EDI, for her refusal 

to re-do the extensive process using attorney, Mr. Wright’s personal forms that contained 

language above and beyond the requirements of MC 315. 

PL-AT also has a first-party case against MEEMIC Insurance Company pending in the 

MSC, Case No. 150510, in which PL-AT requested to use MC 315, but hadn’t actually provided 

records to the defendant yet, as she had in this case.  In an October 14, 2014 Opinion, the COA 

upheld the circuit court’s dismissal of the MEEMIC case, using the novel argument that was 

never presented in any court filings, that due to a stipulated Protective Order entered in the 

MEEMIC case, PL-AT could not use MC 315 to provide her records to MEEMIC and had to 

instead use third-party record copying service forms provided by MEEMIC. 

On November 25, 2014, the COA heard and issued an order on Culpert’s 10-7-14 Motion 

to Affirm, with neither the Plaintiff-Appellant or the Defendant-Appellees present, thereby 

showing no regard for PL-AT’s request for oral argument under MCR 7.214(A) in her 11-7-14 

Answer.  Culpert’s 10-7-14 Motion to Affirm argued that the Doctrine of Collateral Estoppel 

barred the PL-AT from having the same claims against Culpert and EDI, since the COA had 
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ruled in the MEEMIC case that she could not use MC 315 to provide her medical records.  Not 

only is there no Protective Order in the Culpert and EDI case, which is the basis of the COA’s 

Opinion in the MEEMIC case, but Culpert and EDI are completely different defendants 

involving different insurance companies than MEEMIC.  PL-AT had it clarified at the 6-21-13 

hearing that the PO was no longer in effect, although the court stated that the protective order did 

not exist in that case (Exhibit W, 6-21-13 transcript pg. 17-18; Exhibit X, 6-21-13 Order 

Vacating PO). 

The Doctrine of Collateral Estoppel cannot bar a plaintiff from making the same or 

similar claims against different defendants.  Nonetheless, the COA granted the Motion to Affirm 

on 11-25-14 for items 1-3, and 6 that were presented in PL-AT's 12-20-13 Brief on Appeal.   

The COA scheduled a hearing for oral arguments on March 3, 2015, in regard only to 

items 4 and 5 from PL-AT’s 12-20-13 Brief on Appeal.  However, by the COA already having 

granted Culpert’s Motion to Affirm on 11-25-14 with respect to items 1-3, and 6, the COA 

affirmed that the circuit court did not err when it dismissed PL-AT's entire case because this was 

the pertinent question presented in item 3 of PL-AT's Brief on Appeal.  Therefore, anything PL-

AT would have argued at the 3-3-15 hearing in regard to items 4 and 5 would be moot, since 

there only needs to be one reason to dismiss a case.  By its granting of the Motion to Affirm in 

regard to Item 3 of PL-AT's Brief on Appeal, the COA has already chosen to affirm the circuit 

court’s dismissal of the entire case for PL-AT's refusal to complete personal forms provided by 

the Defendant.  The case can’t be dismissed twice.  Even if the COA ruled in PL-AT’s favor on 

Items 4 and 5, their new Opinion could not cancel out their 11-25-14 Order that already 

dismissed the case in its entirety due to its inclusion of Item 3.  The COA panel of judges at the 

3-3-15 hearing affirmed PL-AT's assertions that the case was already dismissed and oral 
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arguments would be moot.  Now, the only way PL-AT can ever be heard on issues 4 and 5, 

which had the potential to change the outcome of dismissal for both Culpert (items 4 and 5) and 

EDI (item 4), would be for the MSC to reverse the 11-25-14 Order (since the Doctrine of 

Collateral Estoppel cannot possibly be applied to cases with different defendants), and to require 

that the COA hears oral arguments on all Items #1-6 from PL-AT's 12-20-13 Brief on Appeal, 

and issue an Opinion that encompasses all of the issues. 

Arguments 

I. In violation of MCR 7.214, the COA erred in failing to provide a legally valid 

hearing on oral arguments on 3-3-15 since PL-AT's entire case had already been 

dismissed by the COA’s 11-25-14 Order.  It was not possible for the COA to hear 

any arguments against the dismissal of PL-AT's cases against either Culpert or 

EDI on 3-3-15 since the COA had already affirmed the Circuit Court’s dismissal 

of the entire case against both defendants, Culpert and EDI. 

 

It can be assumed the Appellate Judges know the law.  Therefore, it can be argued the 

Appellate Judges were aware that any oral arguments PL-AT made at the hearing on 3-3-15 

would have no bearing on the 11-25-14 Order to grant DF-AE's Motion to Affirm with regard to 

items 1-3 and 6 presented in PL-AT's 12-20-13 Brief on Appeal, which, due to the inclusion of 

item 3, resulted in the dismissal of PL-AT's entire case.   

 From PL-AT's observations, it appeared the three Defense attorneys, Mr. Wright and Mr. 

O’Malley representing EDI, and Mr. Broaddus representing Kevin Culpert, were prepared to 

give oral arguments at the 3-3-15 hearing.  It is reasonable to argue that these seasoned attorneys 

also knew that the 11-25-14 Order rendered any arguments presented in regard to items 4 and 5 

of PL-AT's Brief on Appeal, moot, because the case had already been dismissed.  Only one 

reason is needed to dismiss a case, and the COA already accepted the DF-AE's argument of the 

application of the Doctrine of Collateral Estoppel when it granted the DF-AE's Motion to Affirm 
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on 11-25-14, and included Item 3 from PL-AT's 12-20-13 Brief on Appeal, which stated the 

following: 

Did the circuit court err when it dismissed Plaintiff-Appellant’s case based on her refusal 

to complete specific authorization forms provided by the Defendant-Appellee, when there 

were still other means available for the Defendant-Appellee to obtain the medical and 

employment records they sought (i.e. subpoena to health care provider’s custodian of 

records or use the mandated SCAO form MC 315, obtaining the employment records 

directly from her employer since Plaintiff-Appellant is a public school teacher whose 

employment records are publicly available)? 

 

Therefore, regardless of how the COA rules on issue 4 (which had the potential to reverse 

the dismissal of both the Culpert and EDI case) and issue 5 (which had the potential to reverse 

the Culpert case), those rulings would have no impact, because the case was already dismissed 

on 11-25-14 by issue 3.  PL-AT did not receive a legitimate hearing on oral arguments since the 

COA could no longer consider them on 3-3-15.   The COA would not be able to issue an opinion 

that would have any validity after the case had already been dismissed by the 11-25-14 Order. 

A. A ruling in PL-AT's favor on Items 4 and 5 would have reversed the dismissal of 

PL-AT's cases against EDI and/or Culpert, if the COA could have made a 

legitimate Opinion following the 3-3-15 oral arguments hearing. 

 

As explained above, the COA’s granting of the DF-AE's Motion to Affirm, which 

included Item 3 of PL-AT's Brief on Appeal, resulted in the upholding of the circuit court’s 

dismissal of PL-AT's case against both Culpert and EDI.  A ruling by the COA in PL-AT’s favor 

in regard to Item 4 and/or Item 5 cannot change the fact that the case was already dismissed at 

the time of the 3-3-15 oral arguments hearing.  PL-AT's case could not be dismissed twice by a 

ruling against her, nor could the COA reverse the 11-25-15 Order that dismissed both cases and 

rule in favor of the PL-AT on items 4 and 5, based on any arguments heard at the 3-3-15 hearing.  

Therefore, PL-AT did not receive due process since all six of the items presented in PL-AT's 

Brief on Appeal should have been heard at the same time to prevent such a situation from 
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happening in which oral arguments would be rendered moot due to a prior Order of the COA. 

1. A ruling in PL-AT's favor in regard to item 4 of PL-AT's Brief on Appeal 

would have reversed the dismissal of PL-AT's case against both EDI and 

Culpert. 

 

Item 4 of PL-AT's Brief on Appeal posed the following question: 

 

Did the circuit court err when it ordered Plaintiff-Appellant to release records beyond 

those requested in the Defendant’s Motion to Compel, without requiring the Defendant to 

file a new Motion to Compel to include the new records requests?  

 

 

As explained in Argument I above, it should be clear that PL-AT's case was not dismissed by the 

granting of a Motion to Dismiss filed by DF-AE, as PL-AT inadvertently stated in regard to Item 

5 of her 12-20-13 Brief on Appeal.  PL-AT’s entire case was dismissed by the circuit court based 

on Mr. Wright's assertions at a 6-24-13 “special conference” that PL-AT did not comply with his 

Motion to Compel.  PL-AT was not informed about being required to appear at the court on 6-24-

13 for the “special conference” and was unaware that Mr. Wright was not satisfied with the 

copies of the filled out SCAO MC 315 forms Plaintiff had mailed to her health care providers 

along with copies of her postal receipts proving the medical release forms were mailed on June 

21, 2013, that were hand-delivered to Mr. Wright’s legal office at 11:24 a.m. on 6-24-13, until 

she was informed by telephone by the court later that afternoon that her case had been dismissed 

(Exhibit F, signed cover letter from Wright’s office).  The special conference did not appear on 

the 6-24-13 Register of Actions (Exhibit G, Register of Actions dated 6-24-13, Current Register 

of Actions dated 3-10-15). 

With regard to the production of documents for Mr. Wright, Defendant Efficient Design 

asked only for “copies of any and all medical records relating to injuries received as a result 

of the subject accident”, “copies of any and all photographs with regard to this accident,” 

and for Plaintiff-Appellant to sign an enclosed authorization form regarding Medicare/Medicaid 
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benefits.  He did not provide or request that any specific authorization form be used to 

provide him with copies of Plaintiff-Appellant’s medical records (Exhibit D, relevant page 

from Efficient Design’s Request for Production of Documents to Plaintiff and relevant page from 

Request for Production of Documents Regarding the Existence of a Medicare/Medicaid Lien 

dated 2-7-13, but not mailed to PL-AT until 4-30-13).  Mr. Wright did not have any filled-out 

forms for Plaintiff to sign when she appeared in court on June 21, 2013 for a hearing on EDI’s 

Motion to Compel.  Judge Borman ordered Mr. Wright to e-mail forms to Plaintiff June 21, 2013.  

PL-AT interpreted Judge Borman’s order to mean the forms would be e-mailed by the end of the 

business day, which under court rule for e-mail was 4:30 pm.  Plaintiff–Appellant checked her e-

mail at 5:00 pm and no authorization forms had been sent by Mr. Wright.  The reason Mr. Wright 

gave for not having filled out authorization forms available for PL-AT to sign with him during 

the motion to compel hearing on 6-21-13 which was that he did know the providers at the time of 

the hearing.  It is reasonable to argue the reason Mr. Wright did not have any authorization forms 

with him is because he did not ask for authorization forms in his motion to compel, he asked for 

medical records.  It was Judge Borman that ordered PL-AT to provide medical authorization 

forms that Mr. Wright did not ask for in his motion to compel.  

Worried about not being able to meet the June 24, 2013, 2:00 pm deadline to sign medial 

release authorizations as ordered by Judge Borman, after Mr. Wright’s failure to timely comply 

with Judge Borman’s order to e-mail the authorization forms, Plaintiff-Appellant mailed out 

numerous, individual, completely filled-out SCAO MC 315 medical release forms requesting 

any and all medical records relating to injuries received as a result of the subject accident.  

At the June 24, 2013 “special conference,” the transcript indicates that Mr. Wright 

misrepresented the facts regarding the authorization forms he received from Ms. Filas, stating 
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that he only received about half of what he asked for.  Plaintiff Appellant did provide all of the 

authorization forms to release her medical records to Mr. Wright, which were the only 

authorization forms she was ordered by Judge Borman to provide by 2:00 pm on June 24, 2013. 

Copies of Mr. Wright’s forms were delivered to PL-AT's home around 3:00 pm on June 

24, 2013,  after the 2:00 deadline June 24, 2013 ordered by Judge Borman for her to sign and 

provide Mr. Wright’s authorization forms “as-is” to Mr. Wright (Exhibit H, 6-24-14 FedEx 

time/date stamped envelope, stamped 3:00 PM).   

Plaintiff-Appellant provided only medical release authorizations for Efficient Design to 

obtain her medical records, because that is what Judge Borman ordered her to provide.  Judge 

Borman did not order Plaintiff-appellant to provide copies of medical records as requested by 

Mr. Wright in his order to compel.  Thereby, Judge Borman ordered Plaintiff –Appellant to 

provide medical authorization forms that were not requested by Mr. Wright in his Motion to 

Compel filed 4-30-13 and heard June 21, 2013.  PL-AT already had some medical records and 

easily could have obtained the other medical records from her doctors to give to Mr. Wright 

without using any specific authorization forms since the medical records would first have been 

sent directly to PL-AT and then given to Mr. Wright.          

In addition to authorization forms for her medical providers, the FedEx packet mailed on 

June 21, 2013 to Plaintiff, also included additional authorizations for Plaintiff-Appellant to fill 

out for her academic records, employment records, tax returns, Blue Cross Blue Shield and 

MEEMIC insurance records, psychotherapy notes, and records from Don Massey Cadillac.  

None of these additional records were requested by Efficient Design in the original 

Interrogatories or Requests for Production of Documents, and were not part of Mr. Wright’s 4-

30-13 Motion to Compel.  Plaintiff-Appellant contends new documents cannot be added to Mr. 
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Wright’s original 4-30-13 motion to compel, that were not listed in the 4-30-13 requests for 

production of documents that was dated 2-7-13.  The Plaintiff-Appellant must be provided with 

the new requests, permitted time to respond (28 days), and then a new motion to compel would 

be filed if she did not provide the documents.  Plaintiff-Appellant could then object to the 

production of said documents, if necessary. 

The aforementioned, new Defendant’s Request for Production of Documents to Plaintiff, 

dated June 21, 2013, which included additional records requests, states that it “hereby requests 

production of documents from Plaintiff pursuant to MCR 2.310, to be delivered to our office 

within twenty-eight (28) days after service of this request.”  The document then lists the 

requested documents, including the additional authorizations over and above the original request 

for medical records in the original 4-30-13 Interrogatories and Request for Production of 

Documents.  Therefore, this would be considered a new request for production of documents 

(Exhibit I, First page of Efficient Design’s Request for Production dated 6-21-13).  These new 

requests would not have been covered under the 4-30-13 Motion to Compel, that was heard on 

June 21, 2013.  Thereby, Mr. Wright lied when he told Judge Borman during the special 

conference on June 24, 2013, that PL-AT had provided authorizations for only half of the records 

she was ordered provide.  The records she was ordered to provide were only medical 

authorizations, in accordance with the 4-30-13 Motion to Compel.  The fact Mr. Wright stated he 

had authorizations, clearly proves he had received the copies of the medical authorizations and 

receipts of mailing delivered to his office earlier on 6-24-13 PL-AT for what PL-AT believed 

were sent to all of her medical care providers.   PL-AT was not in attendance to argue against Mr. 

Wright’s statement at the special conference 6-24-13 because PL-AT  believed she had no reason 

to attend, because she already met her obligation to provide medical release authorizations forms 
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by hand-delivering copies of the mailed MC-315 forms  to Mr. Wright’s office after 11:00 on 

June 24, 2013.  This lie on the part of Mr. Wright is reprehensible and should not have been told 

to Judge Borman before Judge Borman dismissed the PL-AT's entire case against both EDI and 

Culpert.  Culpert’s attorney was not even in attendance at the special conference and had no 

complaints with PL-AT providing him with records using MC 315.   It can reasonably be argued 

that upon hearing EDI’s attorneys’ statements on 6-24-13, it could have interpreted by Judge 

Borman that PL-AT had not followed Judge Borman’s orders to provide medical authorizations 

to Mr. Wright and that PL-AT was not present at the special conference because she not did not 

provide medical authorizations, which was not true.  Mr. Wright also made claims that PL-AT 

“altered” the authorizations, which was impossible, because she hadn’t even received them in 

order to make any alterations.  The only difference was that they were MC 315 forms instead of 

Mr. Wright’s personal forms that were not sent to her by Mr. Wright by the end of the business 

day on 6-21-13, as he was ordered by the Court to do. 

Plaintiff-Appellant should not have had her case dismissed at the “special conference,” 

based on her failure to provide additional records beyond the records requested in the 4-30-13 

Motion to Compel heard on 6-21-13, unless a new Motion to Compel regarding the new 6-21-13 

requests had been filed and granted.  Even in that situation, a Motion to Dismiss would need to 

be filed if PL-AT did not comply with the new Motion to Compel.  No Motion to Dismiss was 

ever filed to dismiss PL-AT's entire case.  It was simply just ordered at the 6-24-14 special 

conference by the Court. 

If the COA had been able to rule on item 4 of PL-AT's Brief on Appeal by providing a 

valid oral arguments hearing on 3-3-15, they could have overturned the Circuit Court’s erroneous 

decision to dismiss PL-AT's case based on the 4-30-13 Motion to Compel that PL-AT clearly had 
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complied with by disclosing her medical records using MC 315, ruling that a new motion to 

compel would be required in order to sanction the PL-AT for not providing records that were not 

requested in the 4-30-13 Motion to Compel and were instead requested in a 6-21-13 Request for 

Production of Documents.  Because the court also dismissed PL-AT's against Culpert at the same 

time, even though Culpert’s attorney, Mr. Hassouna, had no objections to PL-AT's use of MC 315 

to provide records to him, a ruling by the COA in favor of PL-AT on this issue would have 

resulted in the reversal of the dismissal of both cases.  However, it was not possible for the COA 

to hear this issue after they upheld the dismissal of the entire case based on Item 3 of PL-AT's 

Brief on Appeal, in the Order issued 11-25-14. 

2. A ruling in PL-AT's favor in regard to item 5 of PL-AT's Brief on Appeal 

would have reversed the dismissal of PL-AT's case against Culpert. 

 

Item 5 of PL-AT's Brief on Appeal posed the following question: 

 

Did the circuit court err when it dismissed Plaintiff-Appellant’s entire case against both 

Defendant-Appellees, Kevin Culpert and Efficient Design, Inc., when only Defendant-

Appellee Efficient Design motioned for the case to be dismissed on the basis that 

Plaintiff-Appellant used SCAO-approved Form MC 315 to provide her medical records, 

instead of his personal authorization forms?  

 

 

PL-AT inadvertently misstated the facts when she said that EDI “motioned for the case to 

be dismissed” in Item 5 above.  No Motion to Dismiss was ever filed by Mr. Wright.  The case 

was dismissed by the court at a special conference based on EDI’s attorneys’ word that PL-AT 

only provided half of the authorizations, which was a lie.  See argument I(A)(1) above for 

details. 

This case involves three separate insurance companies and three separate insurance 

policies---one for Kevin Culpert, and two for Efficient Design.  Michael C. O’Malley represents 

a different insurance company for Efficient Design, than Mr. Wright represents.  PL-AT argued 



 Page 12 of 34 

 

in her 12-20-13 Brief on Appeal that her case against the insurance company that Mr. O’Malley 

represents should not have been dismissed, based upon issues Mr. Wright (representing a 

different insurance company than Mr. O’Malley) had with the SCAO-approved form MC 315 

authorization forms PL-AT provided and/or his unsubstantiated and unproven claims PL-AT did 

not provide the records ordered by Judge Borman on June 21, 2013, due to the fact  Judge 

Borman did not order PL-AT to produce  records, but only ordered Plaintiff-Appellant to provide  

authorization forms to release medical records, and/or his unsubstantiated and unproven claims 

PL-AT altered records.    

PL-AT’s case against Defendant, Kevin Culpert should not have been able to be 

dismissed since Plaintiff-Appellant complied with all requests from Kevin Culpert’s attorney, 

Mr. Hassouna, and he did not object to PL-AT's method of using SCAO-approved Form MC 

315, by which she provided medical records release authorization forms to him.  Although in his 

7-22-13 Concurrence in Defendant Efficient Design, Inc.’s Response to Plaintiff’s Objection to 

Defendant Efficient Design, Inc.’s Proposed Order of Dismissal Without Prejudice (filed after 

the case was already dismissed on 6-24-13 at the “special conference”), Mr. Hassouna stated that 

he was in concurrence with Mr. Wright’s Proposed Order of Dismissal, he states only that he 

concurs, and provides no additional reasons on his own behalf as justification for why Culpert’s 

case should be dismissed (Exhibit O, 7-22-13 Culpert’s Concurrence with Efficient Design’s 

Response to Plaintiff’s Objection to Proposed Order of Dismissal).  In hindsight, and now with 

further knowledge of court procedure, PL-AT now understands that the only objections that 

could have been made to Mr. Wright’s proposed order would have to be in regard to the accuracy 

and completeness of the events that occurred at the court on 6-24-14 at the special conference, 

which was the dismissal of the entire case.  Mr. Hassouna, representing Culpert, should not have 
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filed a concurrence with the proposed order at all since he was not even present at the 6-24-14 

special conference and therefore was not a party to what occurred that day.  It appears these 

filings and proceedings were meant to further confuse PL-AT into believing she had a chance at 

reversing the dismissal by objecting to the proposed order, when she should have filed a Motion 

for Reconsideration instead of Objections to the 7-Day Order.   

Further, on July 19, 2012, just before the original no-fault and third-party case, which did 

not include Efficient Design as a Defendant
1
, was dismissed on July 20, 2012, Mr. Hassouna was 

ready to settle the tort case against Kevin Culpert for  Progressive’s policy limit of $20,000.  On 

July 19, 2012, Mr. Hassouna had not required PL-AT to sign any authorizations to disclose 

medical records to him as a condition for the settlement.  Therefore, it would be unjust to ask for 

Plaintiff-Appellant’s case/claims against Kevin Culpert represented by Progressive’s attorney 

Mr. Hassouna, to be dismissed for lack of providing specific authorization forms to Mr. Wright, 

since Mr. Hassouna didn’t need any additional medical information on July 19, 2012 to settle the 

case, and he accepted the copies of MC 315 provided to him on June 21, 2013 by the PL-AT at 

the Court, and her medical records were on their way to him (Exhibit P,  7-19-12 e-mail from 

Terry Cochran and attached settlement offer from Mr. Hassouna).  It should also be clear that in 

Plaintiff-Appellant’s original combined first- and third-party case, none of the attorneys had 

requested medical information of the Plaintiff before the close of discovery on June 17, 2012 

(Exhibit Q, Scheduling order for initial consolidated first- and third-party cases; Exhibit J, 

Accountings of Disclosure from PL-AT's three main health care providers. 

                                                 
1
 This case was originally filed 11-15-2011 as a combined first- and third-party case and was assigned 

Docket #11-014149-NF.  The case included only MEEMIC and Kevin Culpert.  It was dismissed without 

prejudice on 7-20-12 and re-filed as a separate first-party case against MEEMIC on  12-18-12, Docket 

#12-016693-NF, and a separate third-party case against Kevin Culpert and his employer, Efficient 

Design, Inc. on 1-14-13, Docket #13-000652-NI.  Efficient Design was not a Defendant in the original 

combined case filed in 2011. 
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PL-AT provided in good faith, all of the medical authorization forms she believed were 

necessary to comply with Judge Borman’s Order to provide authorizations instead of the medical 

records that Mr. Wright motioned PL-AT to provide.  PL-AT's entire case against all three 

insurance companies representing both Kevin Culpert and Efficient Design should not have been 

be dismissed when Mr. Wright was the only attorney presenting any issues to the court in regard 

to PL-AT’s production of records using MC 315. 

If the COA had been able to rule on item 5 of PL-AT's Brief on Appeal, they could have 

overturned the Circuit Court’s erroneous decision to dismiss PL-AT's case against Culpert, and/or 

PL-AT’s claims against EDI’s other insurance policy, represented by Mr. O’Malley. However, it 

was not possible for the COA to hear this issue after they upheld the circuit court’s dismissal of 

the entire case based on Item 3 of PL-AT's Brief on Appeal, in the Order issued 11-25-14. 

B. Even if the COA took the position that PL-AT did not have a right to oral 

arguments on Culpert's 10-7-14 Motion to Affirm, the COA clearly believed PL-

AT had the right to oral arguments on issues 4 and 5, or they would not have 

scheduled the 3-3-15 hearing for the parties to present their oral arguments on 

those issues. 

1. PL-AT requested oral argument in accordance with MCR 7.214(A). 

 

PL-AT's 11-7-13 Answer to Culpert’s 10-7-14 Motion to Affirm stated on the title page 

in capital letters and boldface type “ORAL ARGUMENT REQESTED,” in accordance with 

MCR 7.214(A)  (Exhibit T, cover page of PL-AT's 11-7-14 Answer to Culpert’s Motion to 

Affirm).  Therefore, PL-AT should have been provided with a legitimate oral arguments hearing 

for all of the issues presented to the COA in her 12-20-13 Brief on Appeal.  PL-AT was not 

provided with any oral arguments for the Motion to Affirm, which was granted for items 1-3 and 

6 of PL-AT's Brief on Appeal, which violated her due process rights.  PL-AT also properly 

requested oral arguments on the first page of her 12-20-14 Brief on Appeal, so there is no valid 
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reason she should not have been granted a legitimate oral argument hearing (Exhibit U, cover 

page of PL-AT's 12-20-13 Brief on Appeal). 

2. The COA violated MCR 7.214(E)(1) by making a decision without providing 

oral argument.  

 

According to MCR 7.214(E)(1), there are only three reasons that the COA is permitted to make a 

decision without providing oral arguments.  There must be a unanimous decision by the panel 

concluding that: 

(a) The dispositive issue or issues have been recently authoritatively decided; 

 

(b) the briefs and record adequately present the facts and legal arguments, and the court’s 

deliberations would not be significantly aided by oral argument; or 

 

(c) the appeal is without merit. 

 

There is no document in the court file that indicates that the panel that made the 11-25-14 

order to grant Culpert’s Motion to Affirm, unanimously concluded any of the three items listed 

above. 

MCR 7.214(E)(1)(a) clearly would not apply because the issue of whether or not a 

plaintiff can use SCAO-mandated Form MC 315 has never been authoritatively decided by the 

COA.  In the MEEMIC case, currently before the MSC, Case #150510, the COA avoided ruling 

on this issue by presenting the novel argument that it was a protective order entered in this case 

that prevented PL-AT from being able to use MC 315 to provide her medical records to the 

defendant. 

MCR 7.214(E)(1)(b) clearly would not apply because if the COA wanted to claim that 

the briefs and record adequately presented the facts and legal arguments, and that the court’s 

deliberations would not be significantly aided by oral argument, then the 11-25-14 order would 

not have separated out items 4 and 5 for oral argument to be heard on 3-3-15. 
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MCR 7.214(E)(1)(c) clearly would not apply because if the COA wanted to claim that 

PL-AT's was without merit, it could have done so in its 11-25-14 order, rather than leaving items 

4 and 5 for oral argument to be heard on 3-3-15. 

Therefore, since no oral arguments were held on the Motion to Affirm, against PL-AT's 

request under MCR 7.214(A), and the oral arguments session held 3-3-15 in regard to items 4 

and 5 was meaningless due to the prior 11-25-14 Order, the COA violated MCR 7.214(E) by 

making a decision without providing a legitimate oral argument hearing.  PL-AT requests that 

the MSC grant this Application for Leave to Appeal so that her case can be remanded to the 

COA for oral arguments on all 6 items presented in PL-AT's 12-20-13 Brief on Appeal so she 

can receive due process. 

II. The COA’s granting of the DF-AE’s Motion to Affirm for items 1-3 and 6 of PL-

AT's Brief on Appeal, which was based on the Doctrine of Collateral Estoppel, is 

clearly erroneous and will cause material injustice. The Doctrine was 

inapplicable for five reasons:  (1) the defendants were different; (2) the issues 

were not identical; (3) the issue was not actually litigated; (4) the judgment the 

motion was based upon was not a final judgment and was not decided on the 

merits; and (5) there existed no mutuality of estoppel. 

 

According to Section 2.16(C) of the Civil Proceedings Benchbook published by the 

Michigan Judicial Institute, in order for collateral estoppel to apply, there are three general 

requirements:  

“(1) ‘[A] question of fact essential to the judgment must have been actually litigated and 

determined by valid and final judgment’; 

 

 “(2) ‘the same parties must have had a full [and fair] opportunity to litigate the issue’; and 

 

“(3) ‘there must be mutuality of estoppel.’”  Monat v State Farm Ins Co, 469 Mich 679, 

682-684 (2004), quoting Storey v Meijer, Inc, 431 Mich 368 n 3 (1988). 

 

As explained in detail below, none of the above requirements are fulfilled, and therefore, 
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the doctrine of collateral estoppel cannot legally be applied to this case.  PL-AT argued these 

issues in her 11-7-14 Answer to Culpert’s Motion to Affirm, 12-16-14 Motion for 

Reconsideration of the 11-25-14 Order, 12-31-14 Reply to Culpert’s Answer to PL-AT's Motion 

for Reconsideration and 1-23-15 Reply to O’Malley’s Answer to PL-AT's Motion for 

Reconsideration. 

A. A Plaintiff can make the same claims against different Defendants.  Therefore, 

the doctrine of collateral estoppel does not apply. 

 

It is clearly evident from the case captions on the filings by the parties, that Tamara Filas 

v MEEMIC Insurance Company, COA case no. 316822, the case upon which the COA granted 

Culpert’s 10-7-14 Motion in part, accepting Culpert’s argument that the Doctrine of Collateral 

Estoppel applied, clearly did not include any of the same Defendants in the instant case, Tamara 

Filas v. Kevin Culpert and Efficient Design.   These captions speak for themselves regarding the 

“same” defendant issue, and preserve that issue, clearly showing there are no defendants in 

common, the main criteria that must be met before the Doctrine of Collateral Estoppel can even 

be considered applicable or enforceable.  In her 11-7-14 Answer to Culpert’s Motion to Affirm, 

PL-AT included arguments as to why the rest of the less important criteria to meet the 

requirements to apply the Doctrine of Collateral Estoppel were also not met, but most 

importantly, the defendants were not the same. 

Suppose for example, a person makes a contract with a specialty custom auto shop to do 

body work on their car.  The technician inadvertently does damage to the person’s car in the 

process of working on the car.  The person files a court claim against the auto shop to attempt to 

recoup the cost to repair the damages to their car.  The court rules that the person is entitled to 

partial damages, but still has to pay the shop for the work they did.  Then a year later, the person 

contracts to have work done by a different shop, and that shop also damages their car in the same 
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way as the first shop.  For a court to decide that due to the doctrine of collateral estoppel, the 

person cannot file a claim against the second shop because they already filed a similar case 

against a different defendant would be absolutely absurd!  It is the same here---there are two 

different Defendants, so the Doctrine of Collateral Estoppel cannot be applied.   

The lone fact that the Defendants were not the same is sufficient to rule out the 

applicability of the Doctrine of Collateral Estoppel, regardless of whether or not any other facts 

between the two cases were the same or different or if the MEEMIC ruling by the COA had been 

finalized or not.  However, the facts that led to the rulings were not even the same, as explained 

below. 

B. The issues in the instant appeal are not identical to those raised in Filas v 

MEEMIC, as can be observed through an analysis of the “questions presented” 

in both cases. 

 

Culpert’s 10-7-14 Motion to Affirm stated that “The issues raised by Ms. Filas in her 

appeal in Filas v MEEMIC are identical to the issues raised by Ms. Filas in the instant appeal” 

and asked the reader to compare the Questions Presented in the two appeals.  After analysis of 

these questions, as discussed below by PL-AT, the court should find that the Defendant-

Appellee’s claim is completely erroneous when the reader compares the Questions, and thereby 

the granting of the Motion to Affirm by the COA is clearly erroneous. 

Questions #2, 3, and 6 the instant case are similar, but not identical, to questions #2, 3 

and 5 in the MEEMIC case, respectively.  However, questions #1, 4 and 5 are completely 

different and relate only to the instant case, and are not questions that were reviewed by the 

Court of Appeals in the MEEMIC case.  In the 11-25-14 Order to Grant Culpert’s Motion to 

Affirm in part, items 1-3 and 6 were included in the decision, with 4 and 5 left for oral arguments 
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on 3-3-15, which as already explained would have been meaningless to argue once the COA 

already affirmed dismissal of the entire case by inclusion of item 3. 

 

Analysis of question 2 

 

Below is question #2 from the instant case: 

Did the circuit court err by not permitting Plaintiff-Appellant to use SCAO-mandated form 

MC 315 to satisfy her obligation to provide discovery materials under MCR 2.314(C)(1)(d), 

since she also had the choice under MCR 2.314(C)(1)(a) to simply provide the medical 

records? 

 

Below is question #2 from the MEEMIC case: 

Did the circuit court err by not permitting Plaintiff-Appellant to use SCAO-mandated form 

MC 315 to satisfy her obligation to provide discovery materials under MCR 2.314(C)(1)(d)? 

 

These two questions are similar, but still not identical.  The difference is the additional 

wording at the end of the question in the instant case of, “she also had the choice under MCR 

2.314(C)(1)(a) to simply provide the medical records.”   

 

 

Analysis of question 3 

 

Below is question #3 from the instant case: 

Did the circuit court err when it dismissed Plaintiff-Appellant’s case based on her refusal to 

complete specific authorization forms provided by the Defendant-Appellee, when there were 

still other means available for the Defendant-Appellee to obtain the medical and employment 

records they sought (i.e. subpoena to health care provider’s custodian of records or use the 

mandated SCAO form MC 315, obtaining the employment records directly from her employer 

since Plaintiff-Appellant is a public school teacher whose employment records are publicly 

available)? 

 

Below is question #3 from the MEEMIC case: 

Did the circuit court err when it dismissed Plaintiff-Appellant’s case based on her refusal to 

complete authorization forms for a non-party to the case, when there were still other means 

available for the Defendant-Appellee to obtain the medical and employment records they 

sought (i.e. subpoena to health care provider’s custodian of records or use the mandated 

SCAO form MC 315, obtaining the employment records directly from her employer since 

Plaintiff-Appellant is a public school teacher whose employment records are publicly 

available)? 
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These two questions are similar, but not identical.  The MEEMIC case refers to the 

Plaintiff-Appellant’s refusal to complete authorization forms for a nonparty to the case [RDS], 

whereas the instant case refers to the Plaintiff-Appellant’s refusal to complete specific 

authorization forms provided by the Defendant-Appellee’s attorney, Mr. Wright, which has 

similar characteristics to the RDS form, such as, giving Mr. Wright permission to re-disclose the 

information to anyone he wants to re-disclose it to, to allow copies to be made of the form,  and 

not having a specific expiration date on the form, which is over and beyond language and 

conditions that the mandated  SCAO MC 315 requires a Plaintiff to agree to and/or sign off on  

in a request for medical records under MCR 2.310 and MCR 2.314(C)(1)(a) or (d) (Exhibit R, 

Mr. Wright’s HIPAA Privacy Authorization form). 

 

Analysis of question 6 

 

Below is question #6 from the instant case: 

Is the Plaintiff-Appellant in a third-party tort, or in any case where medical records are 

requested as a part of discovery, justified in refusing to agree to additional language and/or 

missing information on a medical or employment authorization form that is not included in 

the SCAO-mandated Form MC 315 (i.e. allowance of photocopies, use of an expiration event 

instead of a date, allowance of records to be released “for copying purposes”)? 

 

Below is question #5 from the MEEMIC case: 

Is the Plaintiff-Appellant in a no-fault auto case for PIP benefits, or in any case where 

medical records are requested as part of discovery, justified in refusing to agree to additional 

language that is not included in the SCAO-mandated Form MC 315 and/or missing 

information on a medical or employment authorization form (i.e. allowance of photocopies, 

use of expiration event instead of date, no listing of attorney or insurance company to whom 

records will be disclosed, inclusion of SS#, no listing of information requested, etc.)? 
 

These two questions are similar, but not identical.  Both refer to whether or not a plaintiff 

is justified and refusing to agree to additional language that is not included in the SCAO-

mandated form MC 315, and/or missing information on medical or employment authorization 

forms.  In the 10-14-14 ruling by the Court of Appeals in the Filas v MEEMIC case, this question 
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was not even addressed because the Court of Appeals relied on the argument that the protective 

order entered in the MEEMIC case was the sole reason the Plaintiff was required to have signed 

the RDS forms.  It should also be noted that the Court of Appeals came up with this argument on 

its own, because it never appeared in any of MEEMIC's pleadings, which is unjust and contrary 

to proper court procedure in which judges may only rule on the arguments presented and cannot 

help out either party by presenting novel arguments to justify their ruling, as the Court of 

Appeals has done in the MEEMIC case Opinion. 

 

The remaining questions in the instant case are presented below.  It can be observed that 

these questions relate only to the instant case, and could not have been answered by an analysis 

of the Court of Appeals opinion in the MEEMIC case. 

 

Question 1 from the instant case: 

 

Did the circuit court err by ordering Plaintiff-Appellant to provide her medical records to 

Efficient Design without establishing that they were a liable party to the case? 

 

There was no question that MEEMIC was the liable party in the PIP case as they were the 

Plaintiff’s insurer, so this question in no way relates to the MEEMIC case.  In the instant case, 

Plaintiff-Appellant was ordered to provide her medical records to Mr. Wright, the attorney 

representing an insurance policy held by the company, Efficient Design Inc., who had denied 

they were even Kevin Culpert’s employer in prior pleadings.  The question of whether the court 

could order the Plaintiff to provide medical records to a party that claimed they were not liable, 

and no liability was ever determined through a deposition of Kevin Culpert that Mr. Wright was 

ordered by the Judge to conduct but never conducted, still remains to be answered by the Court 

of Appeals, and cannot be disregarded. 
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Question 4 from the instant case: 

Did the circuit court err when it ordered Plaintiff-Appellant to release records beyond those 

requested in the Defendant’s Motion to Compel, without requiring the Defendant to file a new 

Motion to Compel to include the new records requests?  

 

This question is also clearly specific to the instant case, and has nothing to do with the 

MEEMIC case, because it is in regard to the actions of Mr. Wright in representing this particular 

Defendant.  Plaintiff-Appellant provided all of the records requested in the Defendant's Motion 

to Compel, yet the authorizations sent by Mr. Wright after his Motion to Compel was granted, 

requested more information than was requested in his original motion to compel.  The question 

still needs to be answered by the Court of Appeals whether or not a new motion to compel 

needed to have been filed in order to request additional records. 

 

Question 5 from the instant case: 

Did the circuit court err when it dismissed Plaintiff-Appellant’s entire case against both 

Defendant-Appellees, Kevin Culpert and Efficient Design, Inc., when only Defendant-

Appellee Efficient Design motioned for the case to be dismissed on the basis that Plaintiff-

Appellant used SCAO-approved Form MC 315 to provide her medical records, instead of his 

personal authorization forms? 

 

This question is also clearly specific to the instant case and had nothing to do with the 

MEEMIC case.  There are three different defendants involved in the instant case: Kevin Thomas 

Culpert, and two different insurance companies representing Efficient Design Inc.  Let it be clear 

that because Culpert’s attorney, Mr. Hassouna did not object to the executed copies of MC 315 

she provided to him in person, and the fact he looked at them and verbally accepted them, 

Plaintiff has argued that her case against Culpert should not be dismissed, no matter what the 

Court of Appeals rules in regard to dismissal of the case against Efficient Design Inc.  This 

question in and of itself is very important and should not be disregarded by the Court of Appeals. 
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The remaining questions presented in the MEEMIC case are as follows: 

 

Question 1 from the MEEMIC case: 

Did the circuit court err when it ordered Plaintiff-Appellant to provide her medical records to 

a records copying service that was not a party to the case? 

 

This question is inapplicable to the instant case because it is in regard to providing 

records to a third-party records copying service, RDS, which is not what Plaintiff-Appellant was 

ordered to do in the instant case.  Plaintiff was ordered to re-do the process of disclosing medical 

records using Mr. Wright’s personal forms which contained terms and conditions that were 

beyond what PL-AT was obligated to agree to on the SCAO-mandated MC315 forms that she 

had already executed and mailed to her health care providers. 

 

Question 4 from the MEEMIC case: 

Did the circuit court err when it ordered Plaintiff-Appellant to sign the RDS authorization 

form, releasing any and all of her employment information to third party, RDS, when no good 

cause was shown by the Defendant-Appellee to obtain employment information beyond wage 

and salary information as permitted under MCL 500.3158, Insurance Code of 1956 (no-fault 

law)? 

 

This question is also only applicable to the MEEMIC case because Plaintiff-Appellant 

argued that a PIP insurer is only entitled to wage and salary as permitted under MCL 500.3158, 

The Insurance Code of 1956 (no-fault law).  A third-party tort case is not governed by MCL 

500.3158, thereby this question is not relevant to the instant case. 

                                                                                                      

C. The issue of a plaintiff’s use of MC 315 was never actually litigated since the 

Protective Order entered in the MEEMIC case was used as justification by the 

COA in upholding the circuit court’s decision to deny Plaintiff the right to use 

MC 315 to disclose her medical records to MEEMIC. 

 

It is extremely important to note that the MEEMIC Court of Appeals opinion dated 10-

14-14 did not actually answer any of the questions presented, so even if they had been relevant to 

the instant case, they would be of no assistance to the Defendants to use as justification for 
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dismissal of the instant case.  The COA, in their unpublished opinion, avoided a response to the 

Plaintiff-Appellant’s questions in the MEEMIC case by using the novel argument that Plaintiff-

Appellant was required to sign the RDS forms solely because of wording in a Protective Order 

that was entered in the MEEMIC case by Plaintiff-Appellants attorney, in breach of the hiring 

agreement between Plaintiff-Appellant and the attorney.   

As no Protective Order was entered in the instant case, the Defendant-Appellee is left 

with no argument as to why Plaintiff-Appellant’s executed copies of SCAO-mandated Form MC 

315 were not acceptable.  Because the issue of a Plaintiff’s use of MC 315 when no PO exists 

was never actually litigated, the doctrine of collateral estoppel cannot be applied. 

D. The 10-14-14 Opinion of the COA in Filas v MEEMIC is not a final judgment 

because it has been appealed to the MSC and it was not decided on the merits.   
 

To qualify as a “final order,” the issue must have necessarily been decided on the merits.  

The 4 questions from PL-AT's Brief on Appeal that the COA applied to the upholding of the 

circuit court’s dismissal (Items 1-3 and 6) were never addressed by the COA since the COA 

avoided similar issues in the MEEMIC case by using the PO as justification.  Therefore, there 

has been no decision on the merits of whether or not a Plaintiff can disclose their medical records 

to Defendants using MC 315. 

The COA’s 10-14-14 Opinion in Filas v MEEMIC is also not a “final order” since PL-AT 

has applied for Leave to Appeal to the MSC and is awaiting a determination.  Therefore, the 

Doctrine of Collateral Estoppel has been erroneously applied. 

E. There existed no mutuality of estoppel, therefore the Doctrine of Collateral 
Estoppel could not be applied. 

 

According to Section 2.16(C) of the Civil Proceedings Benchbook published by the 

Michigan Judicial Institute, in order for collateral estoppel to apply, “there must be mutuality of 
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estoppel.”  The Benchbook continues, “to satisfy mutuality of estoppel, the party attempting to 

estop the other party from relitigating an issue must have been a party or privy to a party in the 

previous action.”  According to the Benchbook, a party is defined as “one who was directly 

interested in the subject matter, and had a right to defend or to control the proceedings and to 

appeal from the judgment.”  According to the Benchbook, a privy is defined as “one who, after 

the judgment, has an interest in the matter affected by the judgment through one of the parties, 

as by inheritance, succession, purchase.”   

The Defendants in the instant case, Kevin Culpert and Efficient Design Inc., are 

defendants in a separately-filed third-party tort case deriving from circuit court case number 13-

000652-NI.  PL-AT’s case against MEEMIC Insurance Co., the case upon which a claim of 

estoppel has been granted by the COA in the 11-25-14 Order, is derived from circuit court case 

number 12-016693-NF, a no-fault auto case.  Neither Kevin Culpert nor Efficient Design have 

ever been parties to the re-filed MEEMIC case no. 12-016693-NF.   

Prior to PL-AT's refiling the two separate cases, she had a combined first- and third-party  

case against MEEMIC Ins. Co. and Kevin Culpert which was dismissed without prejudice.  This 

case was given circuit court no. 11-014149-NF.  Efficient Design was never a party to case no. 

11-014149. 

Since neither Culpert or Efficient Design Inc. are parties or privy to MEEMIC Ins. Co., 

the Doctrine of Collateral Estoppel has been erroneously applied. 
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III. The COA erred by upholding the circuit court’s decision to order Plaintiff-

Appellant to provide medical record authorization forms of Efficient Design’s 

choice to Efficient Design without establishing that they were a liable party to 

the case.  The Doctrine of Collateral Estoppel clearly should not have been 

applied to this issue since it had nothing to do with the Filas v MEEMIC case.  If 

the COA would have ruled in PL-AT's favor on this issue, her entire case would 

have to be re-instated because EDI would not have been able file a Motion to 

Compel if they were not even entitled to the records, and therefore the case could 

not have been dismissed based on the Motion to Compel that was filed 4-30-13. 

 

The COA’s 11-25-14 Order to grant Culpert’s Motion to Affirm based on collateral 

estoppel in part included item 1 of PL-AT's Brief on Appeal with the items that were granted in 

part.  Item 1 clearly cannot be considered the same or even similar to the MEEMIC case because 

there was no question of liability in the MEEMIC case.  Therefore, the Doctrine of Collateral 

Estoppel is inapplicable to Item #1.  I added this paragraph. 

PL-AT is only required to provide her medical records to liable parties in the case.  PL-

AT's third-party case was re-filed just before the 3-year statute of limitations expired.  PL-AT's 

previous lawyer failed to depose or send interrogatories to Kevin Culpert during discovery to 

determine if Kevin Culpert was in the scope of his employment.  In order to preserve her right to 

hold Efficient Design liable if Kevin Culpert was in the scope of his employment when the auto 

accident occurred, she had to list Efficient Design as a defendant in the case, until it was 

determined if Kevin Culpert was in the scope of his employment when the accident occurred.  

On pg. 4 of the 6-24-13 transcript, the Court states, “…I really don’t understand 

[Plaintiff’s] reluctance to allow any---and this happened in the PIP case, too---to allow counsel to 

see the medical records.  So I have given her lots of adjournments.”  Let it be clear that in the 

PIP case, Plaintiff-Appellant did not refuse to provide the medical and employment discovery 

information to the Defendant.  She provided signed forms to her attorney, Terry Cochran, 

provided to her by MEEMIC for the release of medical information and employment information 
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dated November 4, 2011, that her attorney agreed to forward to MEEMIC.  In her PIP case, 

Plaintiff-Appellant objected only to providing records to a third-party, non-party records-copying 

service, and contended that she should only have to provide records directly to the attorney 

representing her PIP insurance company (See current MSC case against MEEMIC Insurance Co., 

COA Case # 316822, MSC Case #150510).                                                                                                                 

In this third-party tort, Plaintiff-Appellant objected to providing her records to the party, 

Efficient Design, Inc., whose liability had not yet been established, and who therefore may not 

end up being a party to the case. 

 Defendant Efficient Design, Inc.’s Response to Plaintiff’s Objection to Defendant 

Efficient Design, Inc.’s Proposed Order of Dismissal Without Prejudice, filed 7-16-13, cites the 

case of Christopher v Liberty Mutual Ins Co. (unpublished opinion, no 30856), and states that 

Plaintiff-Appellant case is analogous in that it involves a dismissal for failure to permit 

discovery.  Mr. Wright states on page 4, “That case’s facts are identical to the facts in this case.  

It was a no-fault case where Plaintiff failed to answer interrogatories or sign medical 

authorizations.”  First, this is a third-party tort case that differs from a first-party PIP case in 

which there is no doubt the PIP insurer is entitled to the Plaintiff-Appellant’s medical records 

under the Insurance Code of 1956 (no-fault law).  Liability should first have been established 

before PL-AT was ordered to provide her medical records (even though she did comply with the 

order of Judge Borman to supply copies of medical release forms to Mr. Wright, under the threat 

of case dismissal).  Pg. 7 of the 6-21-13 transcript, the court states, “We don’t wait for liability.  

No, no.  That’s not the way---” and PL-AT replied, “I shouldn’t have to give my records to a 

party that may not even be party to this case though.  They haven’t---” and the Court continued 
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to stand by the opinion that she had to provide records to EDI or her case would be dismissed 

(Exhibit X, 6-24-13 transcript). 

Second, as already explained, Plaintiff-Appellant submitted fully completed 

interrogatories to Culpert and EDI at the court on June 21, 2013, before the hearing began, and 

she did sign multiple copies of medical authorization form MC 315, which were provided to Mr. 

Wright’s office on June 24, 2013, at 11:24a.m.  Therefore, his arguments for case dismissal at 

the special conference on 6-24-13 should not have been accepted by the court. 

In this third-party auto case, there are two named defendants---Kevin Culpert, and his 

employer, Efficient Design.  On 6-21-13, prior to the 6-21-13 hearing at the court, Plaintiff-

Appellant provided copies of fully executed MC-315 authorization forms to release her 

medical records to Kevin Culpert’s attorney, Mr. Hassouna.  Plaintiff-Appellant was only 

reluctant to provide records to Efficient Design due to the fact that Efficient Design had not 

admitted any liability and they denied that Kevin Culpert was in the scope of his employment or 

that he was even an agent of Efficient Design.  According to Defendant, Efficient Design Inc.’s 

2-5-13 Answer to Plaintiff’s Complaint, Item #16, “Defendant Culpert was not an agent of 

Efficient Design Inc. and was not in the course and scope of his employment when the 

alleged accident occurred” (Exhibit E, Relevant page of Mr. Wright’s 2-5-13 Answer to 

Complaint against Efficient Design).   

However, at the hearing on June 21, 2013, Defense, for the first time, confirmed that 

Kevin Culpert was employed with Efficient Design.  At the same hearing, it was discussed that it 

had not been determined if Mr. Culpert was in the scope of his employment at the time of the 

accident.  Judge Borman indicated that she wanted Kevin Culpert deposed by Mr. Wright to 

determine this.  In PLAINTIFF’S 6-18-13 ANSWER TO DEFENDANT EFFICIENT 



 Page 29 of 34 

 

DESIGN’S MOTION TO COMPEL DISCOVERY FROM PLAINTIFF, pg. 3-4, Plaintiff-

Appellant also asked the Court to “grant Plaintiff’s request for 28 days to prepare 

interrogatories for Efficient Design so that it can be determined whether or not Efficient Design 

Inc. is even liable for any damages to Plaintiff, before Plaintiff provides medical records to 

Defendant, Efficient Design,” but Plaintiff-Appellant’s request was denied. 

On August 2, 2013, Plaintiff-Appellant inquired of the three Defense attorneys whether 

or not Kevin Culpert had been deposed and if so, if the deposition revealed whether or not he 

was in the scope of his employment.  Plaintiff-Appellant received a response from Mr. 

Hassouna, Kevin Culpert’s attorney, stating, “The Court dismissed your case.  My client will not 

be deposed” (Exhibit K, 8-2-13 e-mail from Ms. Filas to Mr. Hassouna, Mr. Wright and Mr. 

O’Malley; and Mr. Hassouna’s response).  However, the Order to Dismiss had not yet been 

entered and the Defense attorneys still could have deposed Mr. Culpert.  Mr. O’Malley and Mr. 

Wright did not respond to Plaintiff-Appellant’s e-mail. 

On pg. 4 of the 6-24-13 transcript, Mr. O’Malley, co-attorney for Efficient Design, and 

representing a different insurance company than Mr. Wright, for which Efficient Design was also 

insured, states, “These are actually only Efficient Design’s authorizations.  I know that Mr. 

Culpert’s attorney was going to rely on them also but these are our [Mr. O’Malley’s and Mr. 

Wright’s] authorizations; we both represent Efficient Design.”  The 6-24-13 transcript makes it 

appear as if Kevin Culpert’s attorney was also relying on the medical information requested by 

Efficient Design, but this is not true.  It should be clear that medical records were separately 

requested by both Mr. Hassouna, Mr. Culpert’s attorney, and Mr. Wright, Efficient Design’s 

attorney.  The facts were misrepresented when Mr. O’Malley stated that Mr. Culpert’s attorney, 

Mr. Hassouna, was going to rely on those authorizations.  Mr. Hassouna provided the Plaintiff-



 Page 30 of 34 

 

Appellant with his own interrogatories and request for production of documents.  Mr. 

Hassouna’s 4-19-13 Motion to Compel asks for an “Order compelling the Plaintiff to provide 

signed, notarized, and full and complete answers to interrogatories and fully executed medical 

authorizations for all providers listed in plaintiff’s answers to interrogatories” (Exhibit L, 4-19-

13 Defendant’s Motion to Compel Answers to Interrogatories & Production of Documents).  On 

June 21, 2013, to meet Mr. Hassouna’s request for production of fully executed medical 

Authorizations, Plaintiff-Appellant provided Mr. Hassouna, with signed SCAO MC 315 

authorization forms for her healthcare providers, and copies of certificates of mailing verifying 

they had been mailed to her health care providers on June 19, 2013.  Mr. Hassouna indicated 

these authorizations were acceptable.   

PL-AT asserts it was reasonable for her not to disclose her records to Efficient Design 

until it was verified they were a liable party in the case.  Plaintiff-Appellant still contends she 

should not have had to release personal or medical information to Efficient Design until they 

have admitted liability, but to avoid having her case dismissed, she followed the Judge’s order to 

provide medical record authorization release forms to Mr. Wright, as previously explained.  

The COA avoided ruling on the issue of PL-AT being ordered to supply medical 

information to a party claiming no liability, when it granted Culpert’s 10-7-14 Motion to Affirm 

based on the doctrine of collateral estoppel for items #1-3 and 6 of PL-AT's 12-20-13 Brief on 

Appeal.  This item was #1 of PL-AT's 12-20-13 Brief on Appeal, and should not have been 

lumped together with the other issues the COA considered “resolved” by the 10-14-14 Filas v 

MEEMIC Opinion, because it clearly had absolutely nothing in similarity with any of the issues 

in the MEEMIC case, as MEEMIC’s liability was never questioned. 
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A ruling must be made on Item #1 of PL-AT's 12-20-13 Brief on Appeal because this 

item alone could reverse the dismissal of the entire case.  If EDI was not entitled to PL-AT's 

records, there is no way they could file a Motion to Compel the production of the records, and 

therefore no way PL-AT's case could have been dismissed for not providing the specific 

authorization forms ordered by Judge Borman during the 6-21-13 hearing on the 4-30-13 Motion 

to Compel.  Again, the 4-30-13 Motion to Compel requested copies of medical records, not 

authorizations.  Further, the authorizations PL-AT did not complete were the authorizations 

requested after the 4-30-13 Motion to Compel was granted on 6-21-13 in regard to executed 

medical authorizations only, and PL-AT had complied with the 6-21-13 Order.   Since the 

Doctrine of Collateral Estoppel clearly could not be applied to Item 1 of PL-AT's 12-20-13 Brief 

on Appeal, the COA’s 11-25-14 Order needs to be reversed so that oral arguments can be heard 

and an Opinion issued on whether or not a party must be determined to be a liable party in order 

to compel production of medical records from the PL-AT.   

Conclusion and Relief Requested 

 

 The question becomes why did the COA separate the case into parts and leave out items 

4 and 5 when they granted the Motion to Affirm in part, and why did the DF-AE's attorneys 

prepare to argue those issues, if they knew they would have no bearing on the dismissal of PL-

AT's case?  It is reasonable to argue that the COA did not want to have the SCAO MC 315 forms 

to be an issue in the case and did not want it known that Mr. Hassouna, an auto attorney, 

representing Kevin Culpert in the Circuit Court, accepted those forms to satisfy PL-AT’s 

obligation to provide medical information in a third party tort case.  By issuing an Order granting 

Culpert’s Motion to Affirm, instead of issuing an Opinion, which would likely be published on 

the internet, the issue of the MC 315 forms remains hidden unless a person goes through the 
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trouble of ordering the case file so they could determine that the main focus of the case was 

about the circuit court’s non-acceptance of MC 315 forms.  The COA already avoided a 

discussion of MC 315 forms in the MEEMIC case, when they created the novel argument that 

was not argued in any pleadings, that a Protective Order entered in that case was the sole reason 

PL-AT could not use MC 315 forms to provide her medical records to the Defendant.  Because 

the MEEMIC ruling does not address the use of MC 315 when there is no protective order in 

place, it is not helpful to any Plaintiff trying to use MC 315 to disclose their medical records in a 

personal injury case.  Clearly, the COA is doing everything in its power to prevent Plaintiffs 

from using or even being aware of their right to use MC 315 forms instead of records copying 

service forms, or similar forms that allow attorneys to act as a copying service (such as Mr. 

Wright’s forms).   

By separating out the issues about forms contained in items 1-3 and 6 by the granting of 

Culpert’s 10-7-14 Motion to Affirm and accepting Culpert’s argument that these items could not 

be litigated by PL-AT due to collateral estoppel, and then providing a hearing date for 

meaningless oral arguments on 3-3-15 in regard to the other two items, 4 and 5, the COA was 

enabled to write an Opinion only in regard to issues 4 and 5, avoiding any discussion of the use 

of authorization forms such as MC 315.   

By including item 1, the COA was able to avoid making an Opinion as to whether or not 

a Defendant could compel production of medical records from a Plaintiff if the Defendant has 

claimed not to be liable.  Clearly, this issue should not have been included in the granting of the 

Motion to Affirm, as there was no question of liability in Filas v MEEMIC so there is no possible 

way the Doctrine of Collateral Estoppel was applicable to this item. 
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The State Court Administrative Office, the administrative agency of the Michigan 

Supreme Court, is clearly aware of the problem existing in which courts are refusing to accept 

SCAO-approved court forms, exemplified by the 6-23-11 memorandum from Chad C. 

Schmucker, State Court Administrator (Exhibit S).  PL-AT’s case, is a case in which the circuit 

court has refused to accept executed and mailed SCAO-mandated form MC 315 even though 

MCR 2.314(C)(1)(d) mandates the use of “the form approved by the state court administrator,” 

which is MC 315 (Exhibit M, List of SCAO-mandated forms; Exhibit N, SCAO-mandated form 

MC 315). 

It would cause PL-AT great harm to lose her entire third-party auto case and not receive 

damages related to physical injuries that significantly changed her life, simply for standing up for 

her right to use MC 315 as provided under MCR 2.314(C)(1)(d) and not allowing herself to be 

bullied by the attorneys and the courts into signing forms that will have a detrimental effect on 

her future.  PL-AT has never refused to provide her records, as the DF-AE continues to 

erroneously claim and the Court has stated in the transcripts.  PL-AT has rebutted this multiple 

times in her filings.   

In his 6-23-11 memo, Mr. Schmucker, State Court Administrator “intended to clarify 

what is already the practice of the all courts across the state.”  Unfortunately, it is not just the 

circuit courts failing to follow proper procedure by refusing to accept PL-AT's use of MC 315.  

The COA did all it could to uphold the circuit court’s decision to refuse to allow PL-AT to use 

MC 315 in either her first-party or third-party cases.   

PL-AT has hope that Mr. Schmucker’s memo was sincere, and that the Supreme Court 

will use its power ensure that the lower courts are following proper procedures in regard to using 

SCAO-mandated form MC 315 when a request under MCR 2.314(C)(1)(d) is made for a party’s 



E-mail redacted

Signature redacted
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