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Argument I:  The COA violated Plaintiff-Appellant’s (“PL-AT’s”) due process rights to 

oral argument before the COA in violation of MCR 7.214(E) and the MI Court of Appeals 

Internal Operating Procedures (“IOP”), IOP 7.214(E), when it upheld the dismissal of PL-

AT’s entire third party tort case against Kevin Culpert and EDI (LC No. 13-000652-NI) 

without holding oral arguments prior to the entry of the 11-25-14 final order of dismissal 

and without notifying the parties the case would be decided without oral arguments. 

DF-AEs purposely concealed the true basis of PL-AT's arguments in regard to why she 

was entitled to oral arguments on Culpert’s 10-17-14 Motion to Affirm, and on her case in 

general, by presenting faulty arguments and claiming they were the PL-AT's arguments, 

avoiding mention of PL-AT's real arguments, mis-citing MCR 7.214(E) to give the appearance 

PL-AT did not already argue it, mis-citing the corresponding IOP 7.214(E) and avoiding mention 

of the true basis of said IOP that clearly outlines the procedures for deciding a case without oral 

argument.  DF-AE has therefore not provided any valid arguments in regard to why PL-AT was 

not entitled to oral arguments on her appeal to the COA.  A party filing timely briefs, as PL-AT 

did, is entitled to oral argument in accordance with MCR 7.214(A).  MCR 7.214(E)(1) only 

allows for motions to be heard without oral argument if they met specific criteria, which were 

not met, as explained in argument I(B)(2) of PL-AT's 3-10-15 Application for Leave to Appeal 

to the MSC, pg. 15-16.  PL-AT understands that ordinary motions before the COA are generally 

not subject to oral argument, but the granting of this particular motion Culpert’s 10-17-14 

Motion to Affirm in the COA’s 11-25-14 Order (not to be confused with his 12-30-13 Motion to 

Affirm denied on 2-11-14), dismissed the entire case by its inclusion of Issue III from PL-AT's 

12-20-13 Brief on Appeal to the COA, thereby rendering PL-AT's oral argument session on 3-3-

15 illegitimate since the COA could not reverse the dismissal already ordered on 11-25-14.  

Further, not only was PL-AT denied oral arguments on DF-AE's 10-17-14 Motion to Affirm, but 

she was also denied a legitimate oral argument session on Issues IV and V at the 3-3-15 hearing 

because even though the COA left these issues for oral argument, the Court could not reverse the 
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11-25-14 dismissal based on any arguments heard afterward.  Therefore, PL-AT received no 

legitimate oral arguments on any of the six issues presented in her 12-20-13 Appeal to the COA.  

The Michigan Court of Appeals IOP 7.214(E) does not allow for the COA to decide a case 

without oral arguments without notifying the parties that the appeal is going to be submitted to a 

panel without oral arguments and without allowing the parties to object by motion.  Plaintiff was 

never notified by the COA that her case was going to be submitted to a panel without oral 

argument, and was not provided the opportunity to object, thus IOP 7.214(E) was violated.  DF-

AE only discusses the court rule that allows a motion to affirm to be decided without oral 

arguments, MCR 7.214(E), which is erroneously referred to by DF-AE as MCR 7.213(E).  

However, it is the corresponding IOP, IOP 7.214(E), that would not have allowed for the 

decision on the motion to affirm to have been made without oral arguments without first 

notifying the parties.  DF-AE conceals this fact by using a nonexistent IOP procedure number, as 

explained below, and not citing the pertinent content of IOP 7.214(E), which corresponds to 

MCR 7.214(E) in regard to deciding motions without oral argument.  On pg. 29, ¶2 of EDI’s 3-

30-15 Answer, it is stated, “The Michigan Court of Appeals Internal Operating Procedures at 

IOP 714(E) expressly state that unanimity is not required to decide a case without oral 

argument.”  There is no such thing as IOP 714(E).  The pertinent IOP in regard to decisions 

without oral argument is IOP 7.214(E), the procedure corresponding to court rule 7.214(E), in 

regard to deciding motions without oral argument: 

IOP 7.214(E)—Decision Without Oral Argument 
The parties will be notified in writing if a case is submitted to a panel without oral 

argument pursuant to MCR 7.214(E). If a party believes oral argument is necessary 

in the case, the party should immediately file a motion for oral argument before the 

panel. The panel has the discretion, even absent a motion, to determine that the 

case requires oral argument. If this occurs, the parties will be notified of the date 

and location of the hearing before that panel. 

 

Therefore, PL-AT should have been notified by the COA in writing that her case was going to be 
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submitted to a panel without oral argument so that she could have filed a motion to object. 

Since there are provisions for hearing motions without oral arguments in MCR 7.214(E) 

and IOP 7.214(E), it would be expected that the COA would follow these procedures and 

provide the appropriate notice to the parties when the COA believes it has a legitimate reason to 

deny oral arguments on a case.  DF-AE suggests that nothing prevents the COA from giving the 

opportunity to present oral arguments anyway, but one would not expect that the COA would 

hold a bogus hearing, and waste judicial resources and everyone's time if the COA was not 

legally required to hear oral arguments, because this simply would not make any common sense.  

More importantly, PL-AT argues that MCR 7.214(E) and its associated IOP would never allow 

for oral arguments to take place once it was decided that they were not necessary because the 

appeal would go straight to the panel for a decision, in accordance with IOP 7.214(E).  If this 

IOP were actually followed, the COA would be prevented from even scheduling an oral 

arguments session, and a situation like the PL-AT's would never have even occurred.  DF-AE’s 

argument is therefore without merit. 

On pg. 27-28 of EDI’s 3-30-15 Answer, DF-AE claims that PL-AT failed to provide this 

court with any source of law whatsoever regarding her argument that she was denied due process 

because she was denied oral arguments for the issues on appeal, and states that the court should 

not determine this for her.  PL-AT clearly explained that MCR 7.214(E) was violated.  This court 

rule was directly in the heading of argument I on page 4 of PL-AT's 3-10-15 MSC Application.  

It would be misleading enough for DF-AE to argue that PL-AT did not cite any legal justification 

for arguments, but even worse, the DF-AE has cited the very court rule PL-AT argued in her 

application, but gave it the wrong number, and referred to it as MCR 7.213(E) instead of MCR 

7.214(E) so the court may think PL-AT did not argue against the only court rule that pertains to 
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motions being heard without oral arguments, 7.214(E), when she clearly rebutted each of the 

three items listed in this rule that could have allowed the COA to make a ruling without oral 

arguments on pgs. 15-16 of her 3-10-15 Application, explaining that none of them applied. 

According to MCR 7.214(E)(1), there are only three reasons that the COA is permitted to make a 

decision without providing oral arguments.  There must be a unanimous decision by the panel 

concluding that: a) The dispositive issue or issues have been recently authoritatively decided; b) 

the briefs and record adequately present the facts and legal arguments, and the court’s 

deliberations would not be significantly aided by oral argument; or c) the appeal is without merit.  

There is no document in the court file that indicates that the panel that made the 11-25-14 order 

to grant Culpert’s Motion to Affirm, unanimously concluded any of the three items above.  MCR 

7.214(E)(1)(a) clearly would not apply because the issue of whether or not a plaintiff can use 

SCAO-mandated Form MC 315 has never been authoritatively decided by the COA.  In the 

MEEMIC case, MSC Case #150510, the COA avoided ruling on this issue by presenting the 

novel argument that it was a PO entered in this case that prevented PL-AT from being able to use 

MC 315 to provide her medical records to the defendant.  MCR 7.214(E)(1)(b) clearly would not 

apply because if the COA wanted to claim that the briefs and record adequately presented the 

facts and legal arguments, and that the court’s deliberations would not be significantly aided by 

oral argument, then the 11-25-14 order would not have separated out items IV and V for oral 

argument to be heard on 3-3-15.  MCR 7.214(E)(1)(c) clearly would not apply because if the 

COA wanted to claim that PL-AT's appeal was without merit, it could have done so in its 11-25-

14 order, rather than leaving items IV and V for oral argument to be heard on 3-3-15.  Therefore, 

since no oral arguments were held on Culpert’s 10-17-14 Motion to Affirm, against PL-AT's 

request under MCR 7.214(A), and the oral arguments session held 3-3-15 in regard to items IV 



 Page 5 of 10 

 

 

and V was meaningless due to the prior 11-25-14 final Order that upheld dismissal of the entire 

case
1
, the COA violated MCR 7.214(E) by making a decision without providing a legitimate oral 

argument hearing.  Therefore, PL-ATs constitutional right of due process was denied and the 

MSC should grant her leave to appeal to the MSC.      

Argument II:  PL-AT was denied her due process right to counter DF-AE EDI’s arguments 

when the MSC denied PL-AT's motion to accept her 6-10-15 re-done 57-page Reply to DF-

AE EDI’s 31-page Answer, shortened from 91-pages, that merely addressed the statements 

from EDI’s Answer, in which nearly every sentence was erroneous and required rebuttals 

that could not be condensed into a shorter document by PL-AT acting pro per.  Not only 

did the MSC deny PL-AT's motion, but instead, completely struck the 57-page Reply 

without providing an opportunity for PL-AT to try again to condense it to 20 pages, 

thereby refusing PL-AT the chance to re-but any issues at all (Ex. W). 

Numerous false, untrue and inaccurate statements DF-AE’s attorney representing EDI 

made in their answers and filings are still preserved as public record in the court file and will 

have no rebuttal from PL-AT included in the court file regarding issues of the case itself or 

rebuttal to other attacks on her character, integrity and mental status made by EDI that can cause 

long-term harm to PL-AT because of the refusal of the MSC panel to allow PL-AT to enter any 

reply at all to DF-AE’s statements by striking and removing PL-AT’s 6-10-15 Reply from the 

case file.  Without a written denials and rebuttals by PL-AT in the court file, the DF-AE’s filings 

will be considered as fact and true and accurate accountings even when in reality, they are not.  

By striking and removing PL-AT’s 6-10-15 Reply, the MSC panel ensured there would be no 

real controversy remaining to be adjudicated by the MSC thereby paving the way to deny PL-

AT’s appeal for leave to the MSC.  Absent PL-AT's Reply and rebuttals in the MSC court file, 

all of the DF-AE’s answers would be considered admitted by the PL-AT when in reality, they 

were not admitted.  PL-AT should have had a reasonable and fair opportunity to rebut DF-AE’s 

                                                 
1
 The 11-25-14 Order that dismissed PL-AT's case is the only valid final order in accordance with MCR 

7.202(6)(a)(i), whereby a “final judgment” or “final order” is defined as “the first judgment or order that disposes of 

all the claims.”  Because the 11-25-14 Order was the first Order disposing of all claims, PL-AT has applied for leave 

to appeal the 3-10-15 COA Opinion to the MSC, since it upholds dismissal of PL-AT's case for different reasons 

than the 11-25-14 final Order that already upheld dismissal of the entire case (MSC Case No. 151463).   
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Answer, with the MSC panel determining the page allotment needed for PL-AT to be sufficient 

for PL-AT to answer to the numerous untruths and inaccuracies in DF-AE’s 31-page answer that 

required rebuttal based upon PL-AT’s breakdown included in her 6-10-15 Motion to Reconsider 

the 20-page limit that was denied.  Denying PL-AT’s motion for reconsideration of the 20-page 

limit should have just resulted in PL-AT having to re-submit a 20 page Reply, and should not 

have eliminated her right to reply at all.  Even though the DF-AE’s statements could not possibly 

have been fairly or adequately addressed in a reply restricted to 20 pages written by a pro per or 

any legal professional, Plaintiff at the very least, should still have been allowed to reply and 

given 7 days to enter a 20-page reply with some rebuttals and an explanation that there were no 

more pages available for a complete answer.  Striking PL-AT’s answer enabled the MSC panel 

to deny PL-AT’s leave for appeal to the MSC, and allows the lower courts to continue to operate 

outside of the law without any real or genuine oversight or correction from the MSC.  By striking 

PL-AT’s 57-page reply which reduced down her original 93-page reply as much as she could at 

the time, and providing no opportunity for PL-AT to enter any reply at all, PL-AT was denied 

her due process right to counter DF-AE's arguments. Thus, the denial of PL-AT’s application for 

leave to appeal to the MSC should be reconsidered.     

Argument III:  The Court of Appeals (“COA”) erred in its issuance of the 11-25-14 final 

order, the subject of the instant MSC Application, upholding the dismissal of PL-AT’s 

entire third party tort case in the Circuit Court (Case No. 13-000652-NI) against Kevin 

Culpert and Efficient Design Inc. (“EDI”) basing their decision upon Defendant Kevin 

Culpert’s 10-17-14 Motion to Affirm claiming the Doctrine of Collateral Estoppel applied 

when Culpert did not have just cause to make said claim because the dismissal of the 

MEEMIC case upon which Culpert based the Doctrine of Collateral Estoppel was not final 

when the COA granted Culpert’s Motion to Affirm.  Similarly, the MSC prematurely 

denied PL-AT's 3-10-15 MSC Application for Leave to Appeal because the MEEMIC case 

was still under reconsideration by the MSC when the MSC ruled to deny the Culpert and 

EDI MSC Application on 9-9-15. 

The primary principle of collateral estoppel required a final order in the MEEMIC case 

before Culpert could legitimately apply the doctrine of collateral estoppel.  In order to base one 
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case on another, the decision in the first case must be a final decision.  The COA’s 10-14-14 

Order to uphold dismissal of the MEEMIC case was not final when the COA made the 11-25-14 

decision to Grant Culpert’s Motion to Affirm on the basis that the Doctrine of Collateral 

Estoppel prevented PL-AT from litigating her claims against Culpert and EDI, alleging that PL-

AT's claims in the MEEMIC case were the same as those in the instant case.  Thus, Culpert’s 

Motion to Affirm lacked just cause and the COA erred in granting it in part on 11-25-14, 

including Issue III from PL-AT's 12-20-13 COA Appeal which resulted in dismissal of PL-AT's 

entire third-party tort case.  Monat v. State Farm addressed the meaning of a full and fair 

opportunity, which “normally encompasses the opportunity to both litigate and appeal.”  Monat v 

State Farm Insurance Co., 469 Mich 679, 691-692; 677 MW2d 843 (2004).  DF-AE’s never 

addressed PL-AT’s arguments regarding her pending application for leave to appeal the 

MEEMIC Case (MSC No 150510).  PL-AT is not asking the MSC to interpret an ambiguous 

rule, law or case, but rather to determine if the COA decision to uphold the dismissal of PL-AT’s 

entire third-party case based upon the COA’s granting of Culpert’s motion to affirm based upon 

principles of the doctrine of collateral estoppel was a legitimate and valid action by the COA, 

since the Order dismissing MEEMIC was not a final order on 11-25-14.  Even if the MEEMIC 

order had been final, the doctrine still would not have been applicable because the instant case 

did not meet the criteria of the doctrine of collateral estoppel because the issues were not the 

same, as explained below in Argument IV.   

On September 9, 2015, PL-AT’s application for leave to appeal to the Michigan Supreme 

Court, Case No. MSC 151198 was denied by the MSC before a final decision was made on PL-

AT’s application for leave to the MSC regarding COA Case No. 150510 regarding the dismissal 

of PL-AT’s claims against MEEMIC Insurance Co. in Circuit Court Case No. 13-000652, upon 
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which the COA granted Kevin Culpert’s 10-17-14 Motion to Affirm based upon the Doctrine of 

Collateral Estoppel that upheld the dismissal of PL-AT’s entire third part tort case (COA Case 

No. 317972).  Because a final decision had not been made in the MEEMIC case, the MSC 

panel’s decision could not have been made by taking all of the facts or rules into consideration 

regarding the dismissal of PL-AT’s entire third party case by the COA, because, as in the 11-25-

14 COA Order, the primary principle of collateral estoppel requiring the decision of the 

MEEMIC case to be final was not yet met before the MSC denied PL-AT leave to appeal, just as 

there was no final decision made in the MEEMIC case in the instant case when the COA granted 

Culpert’s faulty Motion to Affirm based upon the doctrine of collateral estoppel on 11-25-14 

when no final decision had been made in the MEEMIC case and when the COA erred in 

upholding the lower court’s dismissal of PL-AT’s entire case.  It was more than ten months after 

Culpert filed his faulty motion to affirm that MSC prematurely denied PL-AT’s application for 

leave to appeal to the MSC.  When the MSC office realized the MEEMIC order to dismiss her 

case from the lower court was not final, PL-AT’s application for leave to appeal to the MSC 

should have been granted.  PL-AT did not see any entry on the Register of Actions on 9-30-15 

denying her reconsideration for leave to appeal the MEEMIC case before she filed the original 

application for leave to appeal the instant case on 9-30-15.  For these reasons, the denial of PL-

AT’s Application for leave to appeal to the MSC should be reconsidered and granted.   

Argument IV:  The issues presented in PL-AT's MEEMIC COA Appeal were not the same 

as those in the Culpert and EDI COA Appeal, nor were the MEEMIC issues even litigated, 

making the doctrine of collateral estoppel inapplicable and rendering the COA’s 11-25-14 

Order granting Culpert’s 10-17-14 Motion to Affirm based on the doctrine erroneous. 

DF-AEs’ presentation of the issues that were supposedly “the same” in the MEEMIC 

case and the instant case, is based on false statements and an avoidance of the true issue that was 

at least similar in the two cases, which was PL-AT's desire to use SCAO-mandated MC 315 in 
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the MEEMIC case, and her actual use of MC 315 in the instant case, and the fact that the circuit 

court would not allow the use of MC 315 even though it is the form mandated under MCR 

2.314(C)(1)(d).  PL-AT’s argument VI from her 12-20-13 Brief, included in the 11-25-14 Order, 

was a comparison between Mr. Wright's forms and form MC 315.  PL-AT’s argument was that 

any authorization form can be used as long as it does not require PL-AT to give up rights she 

would have had by signing MC 315 instead.  PL-AT cannot be required to do anything above 

and beyond what the court rules require, and therefore cannot be required to do anything beyond 

what MC 315 requires.  Refer to Argument 6 on pgs. 32-29 of 12-20-13 COA Brief for details of 

the differences between Mr. Wright’s forms and MC 315.   Still, the MSC is only required to 

determine whether Issue VI (6) from PL-AT's 12-20-13 COA brief has been litigated in PL-AT's 

MEEMIC case, and therefore can be collaterally estopped from being litigated in the instant case.   

PL-AT provided a detailed analysis of the questions presented in Filas v MEEMIC 

compared with Filas v Culpert and Efficient Design Inc. in Argument IIB on pgs. 18-23 of PL-

AT's 3-10-15 MSC Application, showing that the issues are definitely not the same, and in some 

cases, not even similar, for which no counter-analysis or rebuttal arguments have been provided 

by either DF-AE.  Most importantly, even if the issues were somehow deemed “the same,” they 

were not actually litigated, which is a requirement for the doctrine of collateral estoppel to apply.  

The COA, in their unpublished Opinion dated 10-14-14, Case no. 150510, avoided a response to 

the Plaintiff-Appellant’s questions in the MEEMIC case by using the novel argument that 

Plaintiff-Appellant was required to sign Records Deposition Services Inc. (“RDS”) forms solely 

due to wording in a PO entered in the MEEMIC case by PL-AT's attorney, that was entered in 

breach of a mutual agreement between PL-AT and her attorney before she hired him that a 

different PO would be entered.  The COA came up with this argument on its own, because it  
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