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STATEMENT OF ORDER APPEALED FROM AND RELIEF SOUGHT 

Plaintiff-Appellant (“PL-AT”) asks this Court to review the 3-10-15 Opinion of the 

Michigan Court of Appeals and the digital audio recording of the 3-3-15 COA hearing related to 

the Opinion.  A copy of the 3-10-15 Opinion is attached hereto as Exhibit A.  The digital audio 

recording will have to be re-ordered, since PL-AT’s 7-day online link from the COA has expired.  

PL-AT requests for leave to appeal the 3-10-15 Opinion because on 3-3-15, the date oral 

arguments were scheduled by the COA, the COA had already issued an Order granting 

Defendant’s Motion to Affirm on 11-25-14, dismissing the entire Case No. 317972 based upon 

the Doctrine of Collateral Estoppel.  The COA issued the 11-25-14 Order to dismiss PL-AT’s 

entire case, including only issues I-III and VI of PL-AT’s Brief on Appeal.  Due to the inclusion 

of item III in the ruling, the entire case dismissal was upheld.  Oral arguments that take place 

after the dismissal of a case can have no validity when the case has already been dismissed.  The 

COA left issues IV and V from PL-AT’s Appeal for oral argument on 3-3-15, then issued the 3-

10-15 Opinion primarily in regard to these issues.  The 3-10-15 COA Opinion presents different 

reasons for dismissal than the basis of the 11-25-14 Order, that PL-AT never argued at the 3-3-

15 hearing because the 11-25-14 Order dismissing the case would have rendered arguments IV 

and V moot at the time.  However, PL-AT did argue against the dismissal of her case for reasons 

given by the COA in their 3-10-15 Opinion, in her in filings in Case No. 317972 and in her 3-10-

15 leave for appeal to the MSC regarding the COA 11-25-14 Order dismissing her case.  PL-AT 

requests leave to appeal the 3-10-15 Opinion so it can be stricken from the record, discounted, 

rejected, disregarded, amended, end-noted or otherwise remedied by the MSC, as it is not a 

legally valid opinion since the upholding of the dismissal of PL-AT's case can only be done one 

time, for the reasons provided at that time, and COA’s 11-25-14 Order already upheld the 

dismissal based on the Doctrine of Collateral Estoppel.  The 3-10-15 Opinion, presents different 
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reasons for the dismissal, after the dismissal has already been upheld by the 11-25-14 Order, and 

therefore, should be stricken from the court record as it should never have been issued in the first 

place since the upholding of dismissal cannot be done a second time for different reasons.  By 

disposing of the 3-10-15 Opinion, PL-AT can proceed with her Application for Leave to Appeal 

the 11-25-14 Order, the only valid Order upholding the dismissal of her case (MSC No. 151198). 

JURISDICTIONAL STATEMENT 
 

This Court has jurisdiction to consider an Application for Leave to Appeal from a 

decision or order of the Court of Appeals pursuant to MCR 7.301(A)(2) and MCR 7.302(C)(2). 

Jurisdiction in the Michigan Supreme Court is appropriate because PL-AT  is hereby filing a 

timely Application for Leave to Appeal to the Michigan Supreme Court on April 21, 2015, from 

the Court of Appeals’ March 10, 2015 Opinion (3-10-15 Opinion, attached to PL-AT's 

Application as Exhibit A).   

STATEMENT OF QUESTIONS  
 

I. Did the Court of Appeals err by making two separate rulings, each using 

different reasons as justification, to uphold the dismissal of PL-AT's entire case 

against both Defendants, Kevin Culpert and Efficient Design, Inc., on two 

different occasions:  (1) in an 11-25-14 Order; and (2) in a 3-10-15 Opinion? 

 

PL-AT answers:  YES 

DF-AE has not answered this question. 

COA has not answered this question. 

 

II. Did the COA err by issuing the 3-10-15 Opinion that misrepresented the true 

reason for upholding the dismissal of PL-AT's entire case, which, according to 

their Order of 11-25-14, was the Doctrine of Collateral Estoppel?  In other 

words, shouldn’t the Opinion have been constrained to a discussion of the 

reasons for upholding the dismissal with the 11-25-14 Order granting DF-AE's 

Motion to Affirm? 

 

PL-AT answers:  YES 
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DF-AE has not answered this question. 

COA has not answered this question. 

 

III. Should the 3-10-15 Opinion be stricken from the record, discounted, rejected, 

disregarded, amended, end-noted or otherwise remedied by the MSC since 

upholding case dismissal can only be done once, and was already accomplished 

by the COA’s 11-25-14 Order, and can therefore not be done a second time for 

different reasons? 

 

PL-AT answers:  YES 

DF-AE has not answered this question. 

COA has not answered this question. 

 

IV. Should the 3-10-15 Opinion be stricken from the record, discounted, rejected, 

disregarded, amended, end-noted or otherwise remedied by the MSC due to the 

fact it is defamatory to PL-AT, contains numerous misrepresentations, 

omissions, false statements, and a novel argument not supported by fact? 

 

PL-AT answers:  YES 

DF-AE has not answered this question. 

COA has not answered this question. 

GROUNDS FOR APPEAL 

Pursuant to MCR 7.302(B)(5), the issuance of the COA’s 3-10-15 Opinion, declaring 

different reasons to uphold case dismissal a second time, after the COA already upheld dismissal 

of the entire case by its 11-25-14 Order using the doctrine of collateral estoppel as justification, 

is clearly erroneous and will cause PL-AT material injustice if the 3-10-15 Opinion is not 

stricken from the court record, and PL-AT therefore requests that the MSC grant her Application 

for Leave to Appeal.   

PL-AT also claims grounds to appeal pursuant to MCR 7.302(B)(3) because PL-AT's 

case also involves a substantial legal issue in regard to the circuit court’s refusal to accept 

SCAO-mandated form MC 315 for Plaintiffs to provide their records to Defendants, which has 

been upheld by the Court of Appeals in two of PL-AT's cases, in clearly erroneous Opinions and 
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Orders, in an effort to conceal the issue from other Plaintiffs who may decide to stand up for 

their right under MCR 2.314(C)(1)(a) and (d) to provide copies of their records on their own, or 

to sign SCAO-mandated MC 315 forms, respectively, and not to allow their records to become 

part of a records copying services’ database for sale to other lawyers and insurance companies.  

By the COA’s use of the tactic of making the 11-25-14 Order to uphold the dismissal of the case, 

and including all the issues in regard to MC 315 within it, thereby not having to actually state or 

discuss any reasons in the order for its granting of the DF-AE's Motion to Affirm based on 

collateral estoppel, it concealed the true nature of the case by then issuing a legally invalid 

Opinion on 3-10-15 that avoids any mention of MC 315 at all. 

The Supreme Court hereby has the opportunity to enforce the allowance of the forms 

approved and/or mandated by the Supreme Court Administrative Office, in this case, Form MC 

315.  If the MSC truly stands behind the law, it will take this opportunity to correct the injustice 

being done to this PL-AT and future Plaintiffs who simply want to follow the court rules and 

protect their rights to privacy of their medical records.  This PL-AT should not have to lose both 

her first- and third-party auto cases for the same reason of wanting to use, and using, 

respectively, Form MC 315 to provide her medical records to the DF-AEs in her cases.  Clearly, 

there is a big problem at both the circuit court and appellate court level in regard to the 

acceptance of MC 315 and only the MSC can correct this by granting PL-AT's Application for 

Leave to Appeal to the MSC. 

STATEMENT OF MATERIAL PROCEEDINGS AND FACTS 
 

This is a third-party auto case against two defendants, Kevin Culpert, and his employer, 

Efficient Design, Inc., (“EDI”), whose name does not appear on the Court of Appeals’ case 

caption. EDI is represented by two different attorneys, representing two different insurance 
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companies.  EDI has a $1,000,000 policy with each company.  Kevin Culpert has a $20,000 

policy with Progressive Insurance Co. 

PL-AT fulfilled her obligation to provide medical records to both Defendants by 

executing and mailing SCAO-mandated Form MC 315 to over 20 health care providers.  

However, the circuit court dismissed PL-AT’s case against both Culpert and EDI, for her refusal 

to re-do the extensive process using attorney, Mr. Wright’s personal forms that contained 

language above and beyond the requirements of MC 315. 

PL-AT also has a first-party case against MEEMIC Insurance Company pending in the 

MSC, Case No. 150510, in which PL-AT requested to use MC 315, but hadn’t actually provided 

records to the defendant yet, as she had in this case.  In an October 14, 2014 Opinion, the COA 

upheld the circuit court’s dismissal of the MEEMIC case, using the novel argument that was 

never presented in any court filings, that due to a stipulated Protective Order entered in the 

MEEMIC case, PL-AT could not use MC 315 to provide her records to MEEMIC and had to 

instead use third-party record copying service forms provided by MEEMIC. 

On November 25, 2014, the COA heard and issued an order granting Culpert’s 10-17-14 

Motion to Affirm in part for Issues I-III, and VI presented in PL-AT's 12-20-14 COA Brief on 

Appeal.  Culpert’s 10-17-14 Motion to Affirm argued that the Doctrine of Collateral Estoppel 

barred the PL-AT from having the same claims against Culpert and EDI, since the COA had 

ruled in the MEEMIC case that she could not use MC 315 to provide her medical records due to 

the novel argument never preserved by DF-AEs, that a Protective Order entered in the case 

prevented her from using MC 315.  There was no protective order entered in the instant case. 

The COA scheduled a hearing for oral arguments on March 3, 2015, in regard only to 

items IV and V from PL-AT’s 12-20-13 Brief on Appeal.  However, by the COA already having 
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granted Culpert’s Motion to Affirm on 11-25-14 with respect to items I-III, and VI, the COA 

affirmed that the circuit court did not err when it dismissed PL-AT's entire case, because this was 

the pertinent question presented in item III of PL-AT's Brief on Appeal.  Anything PL-AT would 

have argued at the 3-3-15 hearing in regard to items IV and V would have been moot, since there 

only needs to be one reason to dismiss a case.  The COA already upheld the dismissal of her case 

based upon the Doctrine of Collateral Estoppel by inclusion of Item III of PL-AT’s 12-20-13 

Brief in its 11-25-14 Order. 

On March 10, 2015, the COA issued an Opinion, upholding the dismissal of PL-AT's 

case for different reasons, making no mention of the true reason for the dismissal of the case---

the doctrine of collateral estoppel, and no mention of the true content of the case---the issues 

surrounding PL-AT's use of SCAO-mandated form MC 315 and the court rule providing for its 

use, MCR 2.314(C)(1)(d).   

ARGUMENTS 

I. The Court of Appeals erred by making two separate rulings, each using 
different reasons as justification, to uphold the dismissal of PL-AT's entire 
case against both Defendants, Kevin Culpert and Efficient Design, Inc., on 
two different occasions:  (1) in an 11-25-14 Order; and (2) in a 3-10-15 
Opinion.  Because the COA had already upheld the dismissal of the entire 
case in its 11-25-14 Order to grant DF-AE’s Motion to Affirm, in part, for 
Issues I-III and VI of PL-AT’s Brief on Appeal, the 3-10-15 Opinion should 
never have been issued and would have no legal validity.  Once a case is 
dismissed for specific reasons, the Court cannot dismiss the same case 
again on a later date for different reasons. 

 

A court can only make the decision to dismiss a case (or in this situation, to “uphold the 

dismissal” of a case in an order made by a lower court) one time.  Once the action of upholding 

the dismissal has been completed, in the form of an Order or Opinion, it cannot be done a second 

time for different reasons, which is exactly what has happened in the instant case.  Generally, 

when a case such as this is before the Court of Appeals after having been dismissed for specific 
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reasons by the circuit court, an Opinion is issued with a discussion of whether or not the COA 

affirms specific actions of the circuit court, and thereby whether or not the COA upholds the 

dismissal of the case by the circuit court.  In the instant case, an Order to uphold the dismissal 

was entered, prior to holding an oral arguments hearing, on 11-25-14.  If an Opinion was to be 

issued at all after the 11-25-14 Order was entered, the Opinion should have only discussed the 

reasons for upholding the dismissal that pertained to the 11-25-14 Order.  Instead, the COA 

issued a 3-10-15 Opinion that primarily focused on the other issues of the case, IV and V, which 

were moot at that point, since the entire case was already dismissed by the 11-25-14 Order.  The 

COA cannot issue an Opinion with completely new reasons to uphold dismissal of the case that 

were not part of the original 11-25-14 Order that upheld the dismissal. 

The COA’s 11-25-14 Order granting DF-AE Culpert’s 10-17-14 Motion to Affirm, that 

upheld dismissal of the entire case, was based upon the Doctrine of Collateral Estoppel and 

claims that the Filas v MEEMIC ruling in COA Case No. 316822 prevented PL-AT from 

litigating the same issues against Culpert and Efficient Design Inc.  The 11-25-14 Order of the 

COA granted the Motion to Affirm in part, in regard to Items I-III and VI of PL-AT's 12-20-13 

Brief on Appeal to the COA.  Issues IV and V were scheduled to be heard on 3-3-15, but had 

already been rendered moot by the 11-25-14 Order granting DF-AE's Motion to Affirm for Item 

3, which upheld the circuit court’s dismissal of PL-AT's entire case.  The COA panel of judges at 

the 3-3-15 hearing did not question PL-AT's assertions that the case was already dismissed via 

the 11-25-14 Order and that oral arguments would therefore be moot.  Thereby, no arguments 

were presented by any of the parties in regard to issues IV and V at the 3-3-15 hearing on oral 

arguments.   
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At the 3-3-15 hearing, Judge Gleicher told PL-AT that the 3-3-15 COA panel had nothing 

to do with the 11-25-14 Order, but that the 3-3-15 panel was bound by the 11-25-14 Order.   PL-

AT explained that Judge Fort Hood was on the 11-25-14 panel, but Judge Fort Hood claimed she 

didn’t remember.  PL-AT believed her only recourse would have been to file for leave to appeal 

the 11-25-14 dismissal to the MSC, and explained this to the 3-3-15 panel.  Judge Gliecher 

reminded PL-AT the clock was ticking to file for leave to appeal the 11-25-14 dismissal.  Judge 

Gliecher also alerted EDI attorney, Mr. O’Malley not to ask any questions when she directed the 

following leading, tag question to him: “You don’t have any questions, do you?”    

Only one reason is needed to dismiss a case, the COA already accepted the DF-AE's 

argument of the application of the Doctrine of Collateral Estoppel when it granted the DF-AE's 

Motion to Affirm on 11-25-14, and chose to specifically include Item III from PL-AT's 12-20-13 

Brief on Appeal, which would have upheld the dismissal of the entire case.  Item III states: 

Did the circuit court err when it dismissed Plaintiff-Appellant’s case based on her refusal 

to complete specific authorization forms provided by the Defendant-Appellee, when there 

were still other means available for the Defendant-Appellee to obtain the medical and 

employment records they sought (i.e. subpoena to health care provider’s custodian of 

records or use the mandated SCAO form MC 315, obtaining the employment records 

directly from her employer since Plaintiff-Appellant is a public school teacher whose 

employment records are publicly available)? 

 

Since the issue presented in Item III was disposed of by the 11-25-14, and it did not refer 

to a specific defendant having been dismissed, (i.e. Issue V pertained to PL-AT’s argument that 

Culpert and the other attorney for a different insurance company should not have been dismissed 

along with the insurance company Mr. Wright was representing), the 11-25-14 Order therefore 

upheld dismissal of the entire case.  Therefore, the COA erroneously issued rulings on issues IV 

and V in the 3-10-15 Opinion, because the case was already dismissed on 11-25-14 by the 

inclusion of Issue III.  PL-AT could not receive a legitimate hearing on oral arguments for Issues 
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IV and V since the COA could no longer consider them on 3-3-15.  The COA cannot come up 

with a different reason to dismiss the same case at a later date.  PL-AT has filed for Leave to 

Appeal to the MSC in regard to the 11-25-14 Order (MSC Case No. 151198).   Even if the COA 

had ruled in PL-AT’s favor on Issues IV and V in the 3-10-15 Opinion, the Opinion could still 

not cancel out or overturn their 11-25-14 Order that already dismissed the case in its entirety due 

to its inclusion of Issue III.  Thereby, for the COA to willfully issue an Opinion that has no legal 

validity, is an unnecessary act, with questionable intent. 

II. The COA erred when it issued the 3-10-15 Opinion that (1) misrepresented 
the true reason for upholding the dismissal of PL-AT's entire case, which, 
according to their Order of 11-25-14, was the Doctrine of Collateral 
Estoppel; (2) provided reasons for upholding case dismissal related to 
Issues IV and V; and (3) makes false statements in regard to facts of the 
case and to PL-AT's claims in order to justify the clearly erroneous 
inclusion of Issue I in the 11-25-14 Order, which was about establishing 
liability of a party prior to providing them with medical records. 

 

Instead of writing an honest Opinion that included only the relevant issues, I-III, and VI, 

as they were the only issues included in the 11-25-14 Order that upheld the dismissal of the 

entire case, an Order of dismissal that Judge Gleicher claimed “evaded” the 3-3-15 COA panel of 

Judges, the COA instead provided an inaccurate and falsified history of events so that it could 

still affirm the trial court’s dismissal of PL-AT's entire case based on Issues IV and V, and 

presented a distorted history in regard to item I to justify its inclusion with the other items that 

were deemed to be similar to the MEEMIC case for which the Doctrine of Collateral Estoppel 

was being applied, Items II, III, and VI. 

As explained in item I above, a case cannot be dismissed at a later date (3-10-15) for 

different reasons after it has already been dismissed on an earlier date (11-25-14).  Issues IV and 

V should therefore not have even been part of the 3-10-15 Opinion since the 11-25-14 Order to 

uphold the dismissal was only based on issues I-III, and VI.  To coincide with the truth, the 
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Opinion issued 3-10-15 should have addressed the situation of the oral arguments being moot on 

issues IV and V, instead of providing a discussion justifying upholding the dismissal of the case 

based on issues IV and V.  However, the Opinion did the opposite---it concealed that the case 

was already dismissed on 11-25-14, and with the exception of Item I, completely avoided a 

discussion of issues II, III, and VI, in its 3-10-15 Opinion (The 11-25-14 Order included Issues I-

III, and VI.  Therefore, a discussion of these four issues should have been contained in the 3-10-

15 Opinion, but only Issues I, IV and V were discussed in the Opinion, avoiding II, III, and VI). 

A. The COA erred by issuing the 3-10-15 Opinion that concealed the true 
reason for upholding the dismissal of PL-AT's entire case, by avoiding 
mention of the fact that DF-AE’s Motion to Affirm, granted in part on 11-25-
14, was based on the Doctrine of Collateral Estoppel. 

 

PL-AT already filed an Application for Leave to Appeal to the MSC (Case No. 151198) 

in regard to the 11-25-14 Order that upheld the dismissal of her case in its entirety, providing her 

objections to the application of the Doctrine of Collateral Estoppel to her case.  The objections 

presented in this section are in regard to the subject matter of the 3-10-15 Opinion. 

PL-AT would expect the COA’s Opinion to be accurate, and to mention the fact that her 

case was dismissed on 11-25-14 due to the doctrine of collateral estoppel.  However, the words, 

“collateral estoppel,” do not even appear within the 3-10-15 Opinion!  As the Doctrine of 

Collateral Estoppel is a common doctrine of law, it can be argued that the COA knew this was an 

invalid reason to uphold the dismissal of PL-AT's case.  The COA therefore concealed the fact 

that the case was dismissed for this reason by never even mentioning the words “collateral 

estoppel,” with the only reference to the granting of DF-AE's Motion being the following 

statement on pg. 3 ¶3 of the 3-10-15 Opinion, “Culpert filed a motion to affirm pursuant to MCR 

7.211(C)(3), arguing that many of the issues raised by plaintiff in this appeal were raised and 

rejected by this Court in plaintiff’s appeal related to the dismissal of her first-party insurance 
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case.  This Court granted the motion in part, holding that this appeal could proceed only with 

respect to Issue IV, regarding the motion to compel, and Issue V, regarding the dismissal of the 

case against both defendants.”  This statement doesn’t even mention that the “first-party 

insurance case” is PL-AT's first-party PIP case against MEEMIC Insurance Company (Docket 

No. 316822), which is a completely different insurance company, unrelated to the companies by 

which Culpert and Efficient Design are insured, perhaps to give the appearance that applying the 

doctrine of collateral estoppel may have been legitimate (if the insurance companies involved 

had been the same).  Culpert’s Motion to Affirm, that was granted in part on 11-25-14 and 

resulted in dismissal of PL-AT's case due to the inclusion of Item III, argued that the Doctrine of 

Collateral Estoppel barred PL-AT from making the same or similar claims against Culpert and 

Efficient Design, as she had in Filas v MEEMIC Ins. Co., Docket No. 316822.   

By hiding this absurd ruling based on the doctrine of collateral estoppel, that clearly was 

inapplicable (as explained in PL-AT’s 3-10-15 Application for Leave to Appeal to the MSC the 

11-25-14 Order), within the 11-25-14 Order that required no discussion, instead of an Opinion 

which requires often lengthy discussions of the issues of the case, the COA has hidden the true 

reason for upholding the dismissal of PL-AT's case, which was the doctrine of collateral 

estoppel.  By the inclusion of Issue III from PL-AT's 12-20-13 Brief on Appeal, the 11-25-14 

Order upheld the dismissal of the entire case.  DF-AE's Motion to Affirm, granted by the 11-25-

14 Order is not readily available on the internet, like the 3-10-15 Opinion is.  Therefore, by not 

mentioning “collateral estoppel” in the Opinion, it is only by inspection of actual court records 

maintained at the courthouse, that anyone could determine the true reason that the COA upheld 

the dismissal of PL-AT's case.  The COA should not be able to make up new reasons and include 

them in an Opinion if they already dismissed the case on 11-25-14 due to the doctrine of 
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collateral estoppel.  Although PL-AT does not believe an Opinion should have been issued at all 

(as explained in Item I above), if one is to be issued, it should at least contain the true reasons for 

the dismissal of PL-AT's case. 

With the exception of Issue I, discussed in detail in IIE below, the COA has completely 

avoided mention of any of the issues that were included with the 11-25-14 Order to grant 

Culpert’s 10-17-14 Motion to Affirm, which were Issues I-III, and VI.  The Opinion should have 

been about the true reasons for upholding the dismissal of the entire case, and therefore it should 

have contained a discussion about how Issues I-III, and VI were similar to the MEEMIC case for 

which the COA upheld dismissal, and why the COA was able to legitimately apply the Doctrine 

of Collateral Estoppel.  The Opinion completely avoided said discussion and instead focused on 

the issues it had already deemed moot due to the entry of its 11-25-14 Order, Issues IV and V. 

B. The COA erred by issuing an Opinion on Issue IV, after the entire case was 
already dismissed by the 11-25-14 Order by its inclusion of Issue III.  To 
support the COA’s decision that the entire case should be dismissed using 
Issue IV as a basis, the COA distorted PL-AT’s arguments, and avoided 
mention that the only authorizations that were not provided by PL-AT, were 
for different types of records than PL-AT was compelled to provide by the 
granting of Mr. Wright’s 4-19-13 Motion to Compel on 6-21-13.  Therefore, a 
second Motion to Compel was required in order to compel PL-AT to provide 
new records. 

 

After having made the one and only statement in regard to Culpert’s Motion to Affirm, 

appearing on on pg. 3 ¶3 of the 3-10-15 Opinion (quoted above in Argument IIA), that avoids 

mention of the Motion’s basis in the Doctrine of Collateral Estoppel, rather than provide the true 

facts of the hearing on oral arguments on 3-3-15, the COA’s 3-10-15 Opinion completely 

disregards the fact that at the 3-3-15 hearing, PL-AT had explained to the panel that any 

arguments presented for Issues IV and V would be moot, since her case was already dismissed in 

its entirety by the 11-25-14 Order, and therefore, none of the parties presented any oral 
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arguments in regard to Issues IV or V at the 3-3-15 hearing.  Pg. 3 ¶3 of the 3-10-15 Opinion 

states, “Accordingly, we first turn to Issue IV,” and the Opinion discusses reasons why the case 

should have been dismissed based upon Issue IV, even though Issue IV was not included in the 

11-25-14 Order that already dismissed the case based on collateral estoppel, and should not 

appear in the Opinion at all since the COA affirmed it was a moot point.  The case could not be 

dismissed a second time for a different reason, so it didn’t matter what the COA’s Opinion on 

Issue IV was because it could no longer change the outcome of the 11-25-14 Order upholding the   

Issue IV of PL-AT's Brief on Appeal posed the following question: 

 

Did the circuit court err when it ordered Plaintiff-Appellant to release records beyond 

those requested in the Defendant’s Motion to Compel, without requiring the Defendant 

to file a new Motion to Compel to include the new records requests?  

 

Since PL-AT's entire case was dismissed due to PL-AT’s refusal to provide records not 

requested in the original Motion to Compel, a ruling in PL-AT's favor in regard to item IV of PL-

AT's Brief on Appeal had the potential to reverse the dismissal of PL-AT's case against both EDI 

and Culpert, if the case had not already been dismissed by the 11-25-14 Order of the COA.  The 

COA knew that it could not reverse its 11-25-14 Order that upheld the dismissal of the entire 

case.  Therefore, in order to justify its Opinion in regard to issue IV, that the trial court did not 

abuse its discretion in not requiring another motion to be filed and dismissing the case because 

PL-AT did not supply authorizations for the additional records, the COA avoids mentioning the 

fact that records in dispute were not medical records from her health care providers related to her 

injuries, and were not records required to be released under MCR 2.314(C)(1)(d) with the use of 

the associated SCAO-mandated form MC 315, as PL-AT had argued previously on pg. 27-29 of 

her 12-20-14 Brief on Appeal.  Plaintiff-Appellant preserved this issue in her 8-6-13 Plaintiff’s 
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Reply To Plaintiff’s Objection To Defendant Efficient Design Inc.’s Proposed Order Of 

Dismissal Without Prejudice, pg. 5, 9-10, items #11, 20-23. 

With regard to the production of documents for Mr. Wright, Defendant Efficient Design 

asked only for “copies of any and all medical records relating to injuries received as a result of 

the subject accident”, “copies of any and all photographs with regard to this accident,” and for 

Plaintiff-Appellant to sign an enclosed authorization form regarding Medicare/Medicaid benefits.  

He did not provide or request that any specific authorization form be used to provide him with 

copies of Plaintiff-Appellant’s medical records (Exhibit D, relevant page from Efficient Design’s 

Request for Production of Documents dated 2-7-13, but not mailed to PL-AT until 4-30-13).   

PL-AT provided only medical release authorizations for Efficient Design to obtain her 

medical records, because that is what Judge Borman ordered her to provide.  Judge Borman did 

not order PL-AT to provide copies of medical records as were actually requested by Mr. Wright 

in his Request for Production of Documents (Exhibit D).  In addition to authorization forms for 

her medical providers, the FedEx packet mailed on June 21, 2013 to Plaintiff, also included 

additional authorizations for Plaintiff-Appellant to fill out for her academic records, employment 

records, tax returns, Blue Cross Blue Shield and MEEMIC insurance records, psychotherapy 

notes, and records from Don Massey Cadillac (Exhibit E, first three pages of Efficient Design’s 

Request for Production dated 6-21-13 showing additional records requested beyond medical 

records from health care providers). 

None of these additional records were requested by Efficient Design in the original 

Interrogatories or Requests for Production of Documents, and therefore could not be compelled 

by granting Mr. Wright’s 4-30-13 Motion to Compel.  Different, unrelated documents cannot be 

considered to have been included with Mr. Wright’s original 4-30-13 motion to compel, when 
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they were not listed in the 4-30-13 requests for production of documents that was dated 2-7-13.  

The Plaintiff-Appellant must be provided with the new requests, permitted time to respond (28 

days), and then a new motion to compel would be filed if she did not provide the documents.  

Plaintiff-Appellant could then object to the production of said documents, if necessary.  PL-AT 

was not simply provided with medical authorization forms to sign, as the Court had ordered Mr. 

Wright to provide at the 6-21-13 hearing.  PL-AT was provided with a new “Request for 

Production of Documents” that requested different documents than the 4-30-13 Motion to 

Compel contained, and should have been able to object to their production.  Mr. Wright lied 

when he told Judge Borman during the special conference on 6-24-13, that PL-AT had provided 

authorizations for only half of the records she was ordered to provide.  As explained, the records 

she was ordered to provide by Judge Borman were only medical authorizations, in accordance 

with the 4-30-13 Motion to Compel, and PL-AT fulfilled that obligation by providing copies of 

completed, signed SCAO-mandated MC 315 authorization forms releasing her medical records 

to Defendant Efficient Design’s attorney, Mr. Wright, and copies of the certificates of mailing 

proving the authorizations had been mailed to her health care providers (Exhibit C, signed cover 

letter verifying authorizations were received by Mr. Wright’s law firm at 11:24 AM on 6-24-13; 

Exhibit J, Letters from health care providers verifying that records were sent to Mr. Hassouna 

and Mr. Wright). 

Pg. 3 ¶1 of the Opinion states, “plaintiff did not provide numerous other authorizations 

that had been requested and to date, still had not provided the authorizations.”  This argument 

has no merit and does not belong in this Opinion because it is in regard to Issue IV.   The “other 

authorizations” were in contention because they were not the medical authorizations that Judge 

Borman ordered PL-AT to provide on 6-21-13.  This issue was already contained in the 12-20-13 
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COA Appeal as issue IV, in which PL-AT claimed Mr. Wright would need to file a new motion to 

compel the newly requested authorizations.  Certainly, the PL-AT would not provide the 

authorizations after her case was dismissed and she was awaiting the COA’s decision in regard to 

this issue---that would defeat the purpose of including the issue in the appeal to the COA.  The 

COA notes that “plaintiff does not even claim on appeal that she would, in fact, have signed 

record release authorizations if they were the subject of a second motion to compel.”  Clearly, 

since these additional authorizations, requested after the original Motion to Compel was granted, 

were the subject matter of Issue IV, and part of the basis of PL-AT’s Appeal, PL-AT’s position 

was that her case should not have been dismissed due to her refusal to sign authorizations for the 

newly requested, different records, and that a Motion to Compel her to sign them should have 

been filed and granted before her case was dismissed.  Of course PL-AT wouldn’t sign the 

authorizations, even if they were the subject of a second motion to compel.  PL-AT did not want 

to sign them until she was compelled by the court to do so and a second motion to compel was 

granted.  These meritless arguments appear in the Opinion for no valid reason except to give the 

appearance that PL-AT is disagreeable and uncooperative.  PL-AT was only trying to protect her 

rights to disclose only information required by law to be disclosed in a third-party auto case.   

Pg. 3, ¶4 of the Opinion states, “Plaintiff argues that the trial court erred when it ordered 

her to sign records release authorizations provided to her by Efficient Design after the June 21, 

2013 hearing on its motion to compel discovery without first requiring Efficient Design to file a 

second motion to compel discovery.  We disagree.”  This was not PL-AT's argument.  PL-AT did 

provide records release authorization to disclose all of her medical records to Mr. Wright.  The 

contested authorizations were for different records.   By stating that PL-AT was ordered to sign 

authorizations after the 6-21-13 hearing, the COA gives the appearance that the Motion to 
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Compel records was first granted on 6-21-13, and then PL-AT was asked to sign authorizations, 

and that PL-AT was arguing that a new motion to compel would have to be filed to request said 

authorizations.  That is not what happened at all.  PL-AT was ordered to sign authorizations for 

her medical providers at the 6-21-13 hearing, not after it.  However, Mr. Wright did not have any 

authorization forms with him that day.  When PL-AT received the authorization forms from Mr. 

Wright, she discovered the other additional authorization forms for non-medical records, to 

which she was contesting another motion was required to compel her to sign those authorization 

forms, as presented in Issue IV of PL-AT's 12-20-13 Brief on Appeal.  Let it be clear these were 

new records being requested, and never mentioned in any way in the original 4-30-13 Motion to 

Compel, which is why a new motion to compel would have been required.   

On pg. 4, ¶2 of the 3-10-15 Opinion, the COA concludes that, “Under the circumstances 

of this case, the trial court's decision to compel plaintiff to comply with the discovery requested, 

i.e. to sign record release authorization, without requiring Efficient Design to file a second 

motion to compel discovery did not constitute an abuse of discretion.” Again, the only 

authorizations PL-AT did not provide were for records not requested in the original Motion to 

Compel.  The COA’s statement give the appearance that the PL-AT was arguing that a second 

motion to compel needed to be filed in order to request any type of authorizations at all, and that 

is not PL-AT’s argument in Issue IV.  Although PL-AT did note that EDI’s Motion did not request 

authorizations, per se---It requested medical records.  Still, PL-AT was ordered on 6-21-13 to 

provide signed authorizations for medical records, and she fulfilled that obligation.  The other 

records described on pg. 14 of this Brief, and listed in Exhibit E, were never ordered by the court 

to be provided, nor was PL-AT ordered to provide authorization forms for said records.  These 

records were part of a new Request for Production of Documents mailed from Mr. Wright’s 
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office on 6-21-13.  The COA states on pg. 3 ¶2 of the 5 of the Opinion, “It is well settled that 

Michigan follows an open , broad discovery policy that permits liberal discovery of any matter, 

not privileged, that is relevant to the subject matter involved in the pending case,” and on pg. 4, 

¶2 states, “Again, defendants are entitled to ‘liberal discovery of any matter, not privileged, that 

is relevant” to defending against and disproving plaintiff’s numerous allegations made in 

support of her request for a substantial judgment in her favor.”  Not only did EDI not include a 

request for these additional records in their first request for production of documents and 

subsequent motion to compel these documents, EDI provided no reasons justifying why these 

additional non-medical records were relevant to disproving PL-AT's injuries and claims, and 

therefore PL-AT’s case should not have been dismissed for her refusal to provide authorizations 

for said records.  

Only by falsifying the history and altering PL-AT's claims, is the COA able to present an 

argument justifying the dismissal of PL-AT's entire case under Issue IV.  Most importantly, no 

opinion on Issue IV should have been issued by the COA since the case was already dismissed 

on 11-25-14 and PL-AT was denied a legitimate oral argument hearing on this issue.  

C. The COA erred by issuing an Opinion on Issue V, after the entire case was 
already dismissed by the 11-25-14 Order by its inclusion of Issue III.  In 
order to affirm case dismissal based on Issue V, the court neglects to 
mention that Culpert also filed a Motion to Compel and that PL-AT fulfilled 
Culpert’s requests within it for interrogatories and medical records.  The 
COA instead falsely states that Culpert repeatedly requested the case to be 
dismissed and gives the appearance that he did not receive anything from 
PL-AT. 

 

Issue 5 of PL-AT's Brief on Appeal posed the following question: 

 

Did the circuit court err when it dismissed Plaintiff-Appellant’s entire case against 

both Defendant-Appellees, Kevin Culpert and Efficient Design, Inc., when only 

Defendant-Appellee Efficient Design motioned for the case to be dismissed on the basis 

that Plaintiff-Appellant used SCAO-approved Form MC 315 to provide her medical 

records, instead of his personal authorization forms?  
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PL-AT had provided all requested discovery materials to Culpert’s attorney on 6-21-13.  

Still, PL-AT's entire case against both Culpert and EDI was dismissed due to PL-AT’s refusal to 

provide records not requested in EDI’s original Motion to Compel (which was contested by PL-

AT in Issue IV of her Brief on Appeal as explained in Argument IIB above).  A ruling by the 

COA in PL-AT's favor in regard to item V of PL-AT's Brief on Appeal would have reversed the 

dismissal of PL-AT's case against Culpert, and possibly the other insurance company 

representing Efficient Design, if the case had not already been dismissed by the 11-25-14 Order 

of the COA.   

Pg. 4, ¶ 3 states, “Next, in Issue V, plaintiff argues that the trial court erred when it 

dismissed her case against both defendants because only one of the attorneys for Efficient 

Design requested dismissal as a discovery sanction.  We disagree.”  PL-AT disagrees with the 

COA’s statement that anyone “requested dismissal.”  It should be noted that PL-AT 

inadvertently misstated the facts when she stated that EDI “motioned for the case to be 

dismissed” in Item 5 above as presented in her 12-20-14 Brief on Appeal.  To clarify, no Motion 

to Dismiss was ever filed by Mr. Wright.  PL-AT’s case was dismissed sua sponte by the lower  

court at a special conference held on 6-24-13 without notice to PL-AT, based on EDI’s 

attorneys’ word (no hard evidence) that PL-AT only provided half of the authorizations, which 

was a lie.  Mr. Wright never actually requested any dismissal of the case.  After Mr. Wright’s 

false testimony that he only received half of what he asked for and that the authorizations were 

altered, the Court stated on pg. 4 of the 6-24-13 Transcript (Ex. R), “I know.  I am going to 

dismiss the case without prejudice.”  Nowhere in the transcript does Mr. Wright actually 

“request” dismissal of the case.  See argument IIIF below for details. 
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The 3-10-15 Opinion presents many falsehoods and alterations of the true history of 

events in this case, to give the appearance that Culpert’s attorney did not receive any discovery  

materials at all from PL-AT, when he actually received everything he requested in his 4-19-13 

Motion to Compel, on 6-21-13 before the hearing even commenced.  The Opinion therefore 

gives the appearance that Culpert was also justified in requesting dismissal of the case by making 

statements that Culpert requested signed authorizations from PL-AT, but leaving out that these 

authorizations were actually provided to him. 

On pg. 5 of the 3-10-15 Opinion, it is stated, “Culpert’s attorney repeatedly requested 

that the trial court dismiss plaintiff’s case ‘for her continued refusal to engage in meaningful 

discovery’ and, as plaintiff notes in her response to Culpert’s motion to compel discovery, 

Culpert also requested signed record release authorizations be provided by plaintiff.  Further, at 

oral argument conducted on May 2, 2013, Culpert’s attorney requested signed authorizations 

from Plaintiff.” First, there is no evidence that Culpert’s attorney, Mr. Hassouna, repeatedly 

made requests for case dismissal.  In fact, way back on July 19, 2012, just before the original no-

fault and third-party case, which did not include Efficient Design as a Defendant, was dismissed 

on July 20, 2012 without prejudice to buy PL-AT more discovery time, Mr. Hassouna was ready 

to settle the tort case against Kevin Culpert for  Progressive’s policy limit of $20,000.  On July 

19, 2012, Mr. Hassouna had not required PL-AT to sign any authorizations to disclose medical 

records to him as a condition for the settlement.  Therefore, it would be unjust to dismiss PL-

AT's case/claims against Kevin Culpert represented by Progressive’s attorney Mr. Hassouna, to 

be dismissed for lack of providing specific authorization forms to Mr. Wright, since Mr. 

Hassouna didn’t need any additional medical information on July 19, 2012 to settle the case, he 

accepted the copies of MC 315 provided to him on June 21, 2013 by the PL-AT at the Court, and 
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accepted records sent to him by the health care providers’ execution of said forms (Exhibit G,  7-

19-12 e-mail from Terry Cochran and attached settlement offer from Mr. Hassouna; Exhibit J, 

Letters from health care providers verifying that records were sent to Hassouna and Wright). 

Second, it is perplexing why the Court would refer to PL-AT's Answer to Culpert’s 

Motion to Compel to explain that authorizations were requested, instead of referring to Culpert’s 

Motion itself, except perhaps to avoid mention that these were not just any “record release 

authorizations” as they are portrayed by the COA’s Opinion---they were specifically “medical 

authorizations” that corresponded to “providers listed in Plaintiff’s answers to interrogatories.”  

Third, PL-AT did more than “note” that Culpert’s attorney requested medical authorizations---

she “quoted” word for word exactly what Culpert requested in his 4-19-13 Motion to Compel.  

Page 1-2 of PL-AT’s 6-6-13 Answer to Culpert’s Motion to Compel stated the following:  

 “Per his Motion to Compel, Ahmed Hassouna, attorney for Progressive 

Insurance Co. defending a third party tort claim against Defendant Kevin Culpert, the 

responsible party in an auto accident 1-15-10, Mr. Hassouna asks the court to compel 

Plaintiff to provide “signed, notarized, and full and complete answers to Interrogatories 

and fully executed medical authorizations for all providers listed in plaintiff’s answers to 

interrogatories within (7) days from the date of hearing of this motion.”         

Plaintiff agrees to provide signed, notarized, and full and complete answers to 

interrogatories and provide fully executed medical authorizations for all providers as 

listed in Plaintiff's answers to those interrogatories, as requested in the last paragraph of 

Mr. Hassouna's Brief in Support of Motion to Compel Answers to Interrogatories and 

Production of Documents.  Plaintiff received the interrogatories from Mr. Hassouna on 

June 5, 2013.  Plaintiff prays the Court will adjourn the motion to compel to give her 

additional time to complete and provide the above, due to the late receipt of these 

requested interrogatories from Mr. Hassouna in an editable format, and the physical 

limitations Plaintiff has that directly affect the amount of time she can reasonably be 

expected to spend on the computer.” 

 

Pg. 7 of PL-AT’s 6-6-13 Answer to Culpert’s Motion to Compel stated the following:  

“WHEREFORE, the Plaintiff prays that this Honorable Court will adjourn 

Defendant's hearing on the Motion to Compel Answers to Interrogatories and Production 

of Documents, for fourteen (14) days, giving Plaintiff the opportunity to provide the 

completed, notarized, interrogatories and fully executed medical authorizations for all 

providers listed in the competed interrogatories.” 
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Clearly, in her 6-6-13 Answer to Culpert’s Motion to Compel, PL-AT was simply asking 

for more time to complete the interrogatories and medical authorizations.  She was not refusing 

to sign them, as the COA Opinion implies.  Fourth, it is nonsensical for the COA to state, 

“Further, at oral argument conducted on May 2, 2013, Culpert’s attorney requested signed 

authorizations from Plaintiff.” Prior to this sentence was a discussion about PL-AT’s Answer to 

Culpert’s Motion to Compel, which was not filed until June 6, 2013.  Therefore, one can’t refer 

to the May 2, 2013 hearing with the word “further,” as the COA has.  By leaving out the dates, 

the COA gives the impression that requests on May 2, 2013 were somehow additional requests, 

when in fact, Culpert’s Motion to Compel was filed 4-19-13, and the Court put a stay on the case 

on May 2, 2013, after having heard PL-AT’s Motion for Continuance
1
, to provide PL-AT time to 

find a new attorney, and that was the reason PL-AT did not have to provide the authorizations on 

5-2-13.  PL-AT had not refused to provide the authorizations on 5-2-13 (Exhibit L, 5-2-13 

Transcript). 

On pg. 5 of the 3-10-15 Opinion, the paragraph continues, “At oral argument conducted 

on June 21, 2013, Culpert’s attorney again requested signed authorizations from plaintiff.” 

According to the 6-21-13 transcript, pg. 9, Mr. Hassouna stated, “Your Honor, I would simply 

ask for the same relief before you do Efficient Design for Mr. Culpert.”  PL-AT then stated, “I 

have his though.”  By the word “his,” PL-AT was referring to the completed interrogatories and 

copies of signed, executed copies of SCAO-mandated MC 315 forms that had already been 

                                                 
1
 On pg. 1, ¶2, the Opinion states, “In March 2013, plaintiff terminated her attorney and filed a “motion for 

continuance,” requesting the trial court to rant her extensions of time to complete discovery requested by defendants 

and to extend the scheduling order dates.”  The Opinion leaves out the most important reason for PL-AT's Motion 

for Continuance, which was for her to have time to hire another attorney to handle her case, since Mr. Salisbury 

breached his hiring agreement by not standing up for PL-AT's right to either submit the copies of medical records 

she had obtained from her providers, as permitted under MCR 2.314(C)(1)(a), or to use MC 315 as the authorization 

form to be used to disclose her medical records to Defendants, as mandated under MCR 2.314(C)(1)(d). 
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mailed to all of the health care providers listed in the interrogatories, as Culpert’s Motion to 

Compel had requested.  The Court then stated, “Excuse me, what same relief?”  Mr. Hassouna 

stated, “I would like authorizations as well and I would like the answers to the interrogatories.”  

The transcript then continues with a discussion about who the parties were and the liability of 

Efficient Design.  PL-AT explains at the bottom of pg. 9 of the 6-21-13 transcript, “But I have 

everything for Mr. Hassouna” and is then cut off by the court.  Again, by the word “everything,” 

PL-AT is referring to the completed interrogatories and copies of medical record authorizations 

with mailing receipts for Mr. Hassouna that she brought to the court with her and hand-delivered 

to him prior to the hearing.  The transcript indicates that the issue of providing Hassouna with the 

authorizations and answers to the interrogatories was never revisited during the hearing (Exhibit 

H, 6-21-13 transcript). 

PL-AT provided Mr. Hassouna with the completed interrogatories and the executed and 

mailed medical authorizations.  Mr. Hassouna received records from these authorizations as can 

be verified by letters sent to the healthcare providers by PL-AT.  It is a fraud against the court for 

DF-AE to claim that PL-AT did not provide the requested discovery materials.  PL-AT's 

evidence provided clearly indicates both defendants, Culpert and Efficient Design, received 

completed and mailed copies of MC 315 for PL-AT's healthcare providers, and received medical 

records from the execution of some of these forms by the providers (Exhibit J, Letters from 

health care providers verifying that records were sent to Mr. Hassouna and Mr. Wright).   

Like Mr. Hassouna, the trial court attorney, the COA attorney, Mr. Broaddus, is also dishonest.  

He recently told egregious lies in Culpert’s 3-23-15 Answer to PL-AT’s 3-10-15 Application for 

Leave to Appeal to the MSC in regard to the COA’s 11-25-14 Order that dismissed her case.  In 

this Answer on pg. 5, Mr. Broaddus twists around PL-AT’s argument for Issue V, stating that 
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issue V regarded “whether dismissal as to both Defendants was proper where only Efficient 

Design had filed a written motion to compel.”  PL-AT's issue V was in regard to whether 

dismissal was proper where “only Efficient Design had motioned for the case to be dismissed on 

the basis that Plaintiff-Appellant used SCAO-approved Form MC 315 to provide her medical 

records, instead of his personal authorization forms.”  PL-AT's argument V was not about a 

motion to compel.  It was about a Motion to dismiss, which as PL-AT explained in detail in IIIF 

below, was not actually what happened and she incorrectly wrote her question to the COA in her 

12-20-13 Brief.   What she should have said was that her case was dismissed sua sponte by the 

Court on 6-24-13.  It was not by an attorney’s motion to dismiss.  Argument IV was the only 

argument surrounding a motion to compel, not Argument V, as Mr. Broaddus is trying to lead the 

MSC to believe on pg. 5 of his 3-23-15 Answer to PL-AT's MSC Application.   Argument IV was 

about the case having been dismissed for PL-AT's failure to provide authorizations for records 

that were not requested in EDI’s 4-30-13 Motion to Compel that was granted by the court on 6-

21-13.  The quoted statement from Culpert’s MSC filing has a footnote stating an outright lie, 

“Culpert had brought an oral motion to compel at the June 21, 2014 hearing (6/21/13 trans, p 

9), which is permitted by the second sentence of MCR 2.119(A)(1).  What Culpert actually 

brought was a written motion to compel on 4-19-13.  There was no need to bring an oral motion 

to compel on 6-21-13 because that was the date his 4-19-13 written motion to compel was heard, 

not to mention he already received everything he asked for prior to the start of the hearing, so 

technically, his motion should have been dismissed by the Judge as moot at that point.  Mr. 

Broaddus is clearly twisting around the arguments to confuse the court to believe that Culpert 

never had a Motion to Compel, to coincide with the statements in the 3-10-15 Opinion, and that 

the lack of a motion to compel was the reason PL-AT believed her case should not have been 
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dismissed, which is not her argument at all, and couldn’t be anyway because Culpert did file a 

written motion to compel.  For the COA to make false claims that are easily verifiable as such by 

examining the record, in an effort to try to justify why PL-AT’s claims against Culpert should 

have been dismissed, even though PL-AT satisfied her obligation in regard to Culpert’s written 

motion to compel and provided everything requested, is highly disturbing, and totally unethical 

and ruthless (Exhibit I, pg. 5 of Culpert’s Answer to PL-AT’s MSC Application; Exhibit K, 

Register of Actions dated 6-24-13, Register of Actions dated 3-10-15). 

On pg. 5 of the 3-10-15 Opinion, the paragraph continues, “Culpert also filed a 

concurrence in Efficient Design’s response to plaintiff’s objection to the proposed order of 

dismissal, which requested that plaintiff’s objection be stricken and that an order of dismissal be 

entered by the trial court.”  First, Culpert would have had no legal grounds to request case 

dismissal since he received everything requested in 4-19-13 Culpert’s Motion to Compel on 6-

21-13.  Second, as explained in detail in IIID below, there was no “proposed order of dismissal” 

in the sense that PL-AT had anything to object to.  There was only a 7-day order under MCR 

2.602(B)(3), that could only be objected to if it did not comport with the court’s decision or if it 

involved the accuracy or completeness of the judgment.  Any objections to the Order would not 

have the potential to reverse the dismissal, as PL-AT was tricked into believing by the court and 

the attorneys, explained in IIIF below. 

In summary of the discussion of the quoted statements by the COA on pg. 5 of the 3-10-

15 Opinion mentioned above, the last paragraph of Opinion gives the appearance that PL-AT 

gave nothing to Culpert at all.  The Description of 6-21-13 events listed on a completely different 

page of the Opinion, page 2, completely avoids mention that Culpert was even present at the 6-

21-13 hearing and discusses only events in regard to PL-AT's claims against Efficient Design.  
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Only by separating the events on different pages, and falsifying the history, is the COA able to 

present an argument justifying dismissal of PL-AT's claims against Defendant Culpert.  The 

claims against Culpert should not have been dismissed.  The COA’s argument has no truth or 

merit.  More importantly, the COA should not have issued an opinion on Issue V since the case 

was already dismissed on 11-25-14, and PL-AT was denied a legitimate oral argument hearing on 

Issue V since it was not possible on 3-3-15 as the case was already dismissed 11-25-14.   

D. The COA erred by its refusal to acknowledge that there were in fact, three 
defendants in the case by way of the number of insurance carriers, in an 
effort to conceal the fact that the actions of one defendant unjustly resulted 
in dismissal of the entire case against all three defendants/insurance 
companies. 

 

Pg. 4, ¶6 of the 3-10-15 Opinion states, “plaintiff argues that her ‘case involves three 

separate insurance companies and three separate insurance policies---one for Kevin Culpert and 

two for Efficient Design.”  PL-AT does not simply “argue” this.  It is the truth of the situation.  

On pg. 9 of the 5-2-13 Transcript, Mr. O’Malley refers to himself as “co-defense counsel” and 

explains that “there’s two of us representing Efficient Design’s under two different policies.”  

(Exhibit L, 5-2-13 Transcript).  Mr. O’Malley and Mr. Wright are co-defendants for Efficient 

Design, representing two different policies.  However, in filings by the DF-AEs, they have been 

referred to as co-counsel, which is improper, because co-counsel could only be representing the 

same insurance company.  Mr. O’Malley represents Hastings Mutual, and Mr. Wright represents 

a different policy for which he has never disclosed the name of the insurance company.  

Culpert’s policy was with Progressive Insurance Company.  Since these attorneys are acting on 

behalf of the interests of the insurance companies who hired them to protect the interests of the 

insurance companies while also defending the policyholders, Culpert and EDI, the insurance 

companies can also be considered defendants in the case.  PL-AT clearly stated there were 3 
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insurance companies involved at the 3-3-15 hearing and none of the attorneys present 3-3-15 for 

oral argument, Mr. Wright, Mr. Broaddus or Mr. O’Malley rebutted her statement, as is 

evidenced on the digital audio recording of the 3-3-15 hearing.      

Pg. 4, ¶6 of the 3-10-15 Opinion continues, “[PL-AT] states:  “Plaintiff-Appellant does 

not believe her entire case against all three insurance companies representing both Culpert and 

Efficient Design should have been dismissed.”  This statement was taken from PL-AT's 12-20-13 

brief on appeal and did not contain a period where it has been placed in the COA’s quotation.  

Presented in its entirety, PL-AT’s statement was as follows: 

Plaintiff-Appellant does not believe her entire case against all three insurance 

companies representing both Kevin Culpert and Efficient Design should have been be 

dismissed, for the reasons discussed above, when Mr. Wright was the only attorney 

presenting any issues with the Plaintiff-Appellant’s production of records to the court, as 

explained above. 

Plaintiff-Appellant contends that her case against Kevin Culpert should not have 

been dismissed, nor should her case against the insurance company Mr. O’Malley 

represents, regardless of the Judge’s decision pertaining to Efficient Design’s Motion by 

attorney Mr. Wright, representing a different insurance company than Mr. Culpert or Mr. 

O’Malley, to Dismiss Plaintiff-Appellant’s case against them. 

By leaving out the important parts of PL-AT's arguments, the COA concealed the fact 

that PL-AT not only contested the dismissal of her case against Culpert by Mr. Wright’s actions, 

but also the dismissal of her case against Hastings Mutual, the company that Mr. O’Malley 

represents.  PL-AT preserved this issue in her 8-6-13 Plaintiff’s Reply To Plaintiff’s Objection to 

Defendant Efficient Design Inc.’s Proposed Order of Dismissal Without Prejudice pg. 11-12, 

#26-27 and on pg. 11; and in item #31 of her 7-2-13 Objection to Defendant Efficient Design 

Inc.’s Proposed Order of Dismissal Without Prejudice.   

Pg. 4, ¶6 and 7 of the 3-10-15 Opinion states, “Plaintiff argues that only one attorney for 

Efficient Design requested that her case be dismissed, but not the other attorney representing 

Efficient Design and not Culpert’s attorney so her case should not have been dismissed.  First, 
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Efficient Design is a named defendant in this case, not an insurance company.  That is, plaintiff 

sued Efficient Design… Second, Culpert is a named defendant in this case, not an insurance 

company.”  Mr. Wright never actually requested any dismissal of the case, as explained on pg. 

19 of this Brief and Argument IIIF below.   It is true that Efficient Design and Culpert are both 

“named defendants” in this case. However, the true defendants in this case are the insurance 

companies representing their own interests in the name of the policy holders, as well as the 

interests of the policy holders, which is permitted under Michigan law to protect the identities of 

insurance companies during lawsuits.  The defendants are assumed to be responsible for the acts 

of the attorney representing them.  Although PL-AT initially argued that Mr. Wright asked for 

her case to be dismissed when she didn’t understand the scheme whereby the notice that was 

required to be included on or with the 7-day order Mr. Wright filed with the court on 6-25-13, 

explaining she could only object to the content and accuracy of the order, and not the Order 

itself, was omitted from the Order (Ex. U).  Thereby, the 8-9-13 hearing on PL-AT's Objections 

to the 7-day Order could not possibly have resulted in the dismissal of her case against Efficient 

Design or Kevin Culpert by either of the attorneys representing Efficient Design, Mr. Wright and 

Mr. O’Malley, or the attorney representing Kevin Culpert, since her case was dismissed sua 

sponte, by Judge Borman on 6-24-13 after Mr. Wright and Mr. O’Malley appeared at a “special 

conference” Plaintiff was not notified of and had no reason to attend because Mr. Wright had 

already been provided with authorizations releasing her medical records.  The fact that Mr. 

O’Malley appeared at the special conference on 6-24-13, and not just Mr. Wright, is 

questionable, because he was not present in the Court room on 6-21-13 and did not appear before 

Judge Borman on 6-21-13, when Judge Borman ordered Mr. Wright to e-mail copies of his 

personal authorization forms to PL-AT on 6-21-13 and for PL-AT to provide authorization forms 
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to Mr. Wright before 2:00 pm on 6-24-13 so PL-AT and Mr. Wright would not have to return to 

Judge Borman’s Court on 6-24-13.                                                                                           

The COA erred by concealing the fact there were actually three insurance company 

policies and three claims filed by only two policy holders, EDI and Culpert, that were dismissed 

by Judge Borman, sua sponte on 6-24-13, after the Court took only Mr. Wright’s word that PL-

AT only provided him half of what only one of EDI’s attorney’s policy claims was requested, 

without asking to see any evidence of his claims, and Mr. O’Malley’s word he was relying on 

Mr. Wright’s forms which he never previously expressed in any filing or court hearing.  Note 

that Mr. Wright has removed himself from the COA filings to a large extent, relying on Mr. 

O’Malley and Culpert’s attorney to write about Mr. Wright’s own actions, which is ludicrous.  

Mr. Wright has thereby hidden his involvement in the dismissal.  By Mr. Wright and Mr. 

O’Malley lying to Judge Borman on 6-24-13, Judge Borman dismissed PL-AT's claims against 

all three insurance companies and Defendants EDI and Kevin Culpert.  The 3-10-15 Opinion 

constructed by the COA only reinforces this misrepresentation of Mr. Wright’s involvement.  

The MSC already seems to have the misconception that Mr. Wright is somehow 

“dispensable” in this case, as the 3-12-15 Notice from Supreme Court Clerk, Larry Royster, was 

not sent to Mr. Wright, and was only sent to Culpert’s attorney, Mr. Broaddus, and one of the 

attorneys representing Efficient Design, Mr. O’Malley.  When PL-AT called the MSC on 3-17-

15 to inform them of the error in not including Mr. Wright in their correspondence, the clerk, 

Cheryl, again seemed to misunderstand that he is not a co-attorney with Mr. O’Malley.  He is a 

co-defendant for Efficient Design, working for a completely different insurance company.  

Cheryl said she would mail him a copy of the 3-12-15 Notice from the MSC, but would not be 

making an entry into the Register of Actions.  PL-AT mailed Mr. Wright a copy of the letter as 



 Page 30 of 55 

 

well, to insure he did indeed receive it (Exhibit M, 3-17-15 letter and return receipt from PL-AT 

to Mr. Wright and attached MSC letter dated 3-12-15). 

Even if the Court believed that Defendant, Hastings Mutual, represented by Mr. 

O’Malley, for policy-holder EDI, should be dismissed based on PL-AT's refusal to provide 

records beyond those requested in EDI’s Motion to Compel filed by Mr. Wright, that was 

granted by the Court, Culpert's attorney, Mr. Hassouna, had no basis upon which to argue he was 

entitled to have the court dismiss PL-AT's complaint against Culpert since Mr. Hassouna never 

objected to the  medical authorization forms he received from PL-AT at the Court on June 21, 

2013.  Thereby, Culpert’s appellate attorney, Mr. Broaddus, hired by Progressive Insurance to 

represent Culpert and Progressive's interests, in the COA case, also had no legal grounds to 

attach Culpert to the COA case, and make claims against PL-AT regarding the authorization 

forms or to claim the Doctrine of Collateral Estoppel along with Efficient Design and the two 

separate attorneys, Mr. Wright and Mr. O’Malley, working for separate law firms, representing 

two different insurance companies for which Efficient Design held liability policies.  

Pg. 4, ¶7 of the 3-10-15 Opinion in the section discussed above also contains an 

erroneous claim by the COA that, “because plaintiff repeatedly refused to provide the requested 

record release authorizations, Efficient Design sought dismissal of plaintiff's claim against it.”  

The only record release authorizations PL-AT refused to provide where the additional releases 

that were not a part of the 4-30-13 motion to compel that was granted by the court on 6-21-13, 

which was the subject of Issue IV of PL-AT's 12-20-13 brief on appeal.  PL-AT fulfilled her 

obligation to provide medical records to both Defendants by executing and mailing SCAO-

mandated Form MC 315 to over 20 health care providers.  Further, Efficient Design never 
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actually formally sought dismissal, either by written or oral motion.  PL-AT's case was dismissed 

sua sponte by the court as explained in Item IIIF below. 

E. By omission of important relevant information, and constructing its own 
meaning from the 6-21-13 transcript, the COA erred by creating a false 
story in order to justify its inclusion of Issue I of PL-AT's Brief on Appeal 
with the 11-25-14 Order, which was a liability issue that could not possibly 
be related to the MEEMIC case by the doctrine of collateral estoppel. 

 

PL-AT argued on pg. 7 of her 11-7-14 Answer to Motion to Affirm that Issue I of her 12-

20-13 Brief on Appeal was about establishing liability, which had nothing to do with the 

MEEMIC case, for which the COA claimed collaterally estopped the PL-AT from having similar 

claims against Culpert and EDI as she did against MEEMIC.  This issue has also been discussed 

in PL-AT's 3-10-15 MSC Application for Leave to Appeal the 11-25-14 Order. 

 

Issue I of PL-AT's Brief on Appeal posed the following question: 

 

Did the circuit court err by ordering Plaintiff-Appellant to provide her medical records to 

Efficient Design without establishing that they were a liable party to the case? 

 

There was no question that MEEMIC was the liable party in the PIP case as they were the 

Plaintiff’s insurer, so this question in no way relates to the MEEMIC case, and therefore the 

doctrine of collateral estoppel should not have been applied.  In the instant case, PL-AT was 

ordered to provide her medical records to Mr. Wright, the attorney representing an insurance 

policy held by the company, Efficient Design Inc., who had denied they were even Kevin 

Culpert’s employer in prior pleadings.  The question of whether the court could order the 

Plaintiff to provide medical records to a party that claimed they were not liable, and no liability 

was ever determined through a deposition of Kevin Culpert that Mr. Wright was ordered by the 

Judge to conduct but never conducted, should not have been included with the COA’s 11-25-14 

Order upholding the dismissal of PL-AT's entire case due to the application of the doctrine of 
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collateral estoppel.  To conceal this misuse of its power, the COA has presented false claims and 

omitted important information related to Issue I, as explained below. 

The COA erred by giving the false appearance that EDI simply hadn’t admitted liability, 

when PL-AT made it clear that they had denied liability, and by misrepresenting the dialogue 

between the Court and PL-AT on 6-21-13 as represented in the transcript.  In the COA’s 

discussion of PL-AT's 6-18-13 Answer to EDI’s 4-30-13 Motion to Compel, the COA provides 

quotations on pg. 2, ¶2 of the 3-10-15 Opinion, from PL-AT's Answer, indicating that PL-AT 

objected to providing records to a party that had not admitted responsibility and for whom it was 

not yet established through discovery that EDI was liable for harm caused by Kevin Culpert.  

However, the COA leaves out the most important statement on pg. 2 of PL-AT's 6-18-13 

Answer:  “According to Defendant, Efficient Design Inc.’s 2-6-13 Answer to Plaintiff’s 

Complaint, Item #16, “Defendant Culpert was not an agent of Efficient Design Inc. and was 

not in the course and scope of his employment when the alleged accident occurred.”  Plaintiff 

still needs to obtain interrogatories from Kevin Culpert and Efficient Design, Inc. to determine 

the liability of Efficient Design, Inc.”  There is a big difference between “not admitting” 

something, and “denying” something.  The COA neglects to mention that EDI actually denied 

liability in this case (Exhibit N, Relevant page of Mr. Wright’s 2-5-13 Answer to Complaint 

against Efficient Design). 

In reference to the oral arguments on this matter held 6-21-13, the 3-10-15 Opinion states 

in ¶3 on pg. 2 that “Plaintiff also argued that she should not have to give records to a party that 

has not admitted any liability.”  Again, there is a big difference between “not admitting” and 

“denying.”   The Opinion continues, “The trial court advised plaintiff that her argument had no 

merit and that if she did not provide requested authorizations, the case would be dismissed.  
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Plaintiff responded: “Okay, it's just that Efficient Design hasn't said they were liable, so.”  It is 

not true that the trial court advised plaintiff that her argument had no merit.  Below is the section 

of the transcript that is referenced in ¶3 on pg. 2 of the Opinion presented in its entirety: 

Ms. Filas:  Well, in my motion though I asked that I could have time to investigate 

whether or not they're even liable because right now they're not even admitting that Mr. 

Culpert -- that they are the employer of Mr. Culpert. 

The Court:  We don't wait for liability.  No, no.  That's not the way – 

Ms. Filas:  I shouldn't have to give my records to a party that may not even be 

party to this case though.  They haven't – 

The Court:  No, they are party to this case. 

Ms. Filas:  But they haven't admitted any liability. 

The Court: They don't -- that's not how it works.  You have a choice, you either do 

it or no case.  Now, we've been through this before with your first party case.  Nobody 

cares about your medical records. 

Ms. Filas:  While I understand that they have to go to the first party and have 

them all filled out for Mr. Hassouna as well. 

The Court:  Either do it or no case, okay. 

Ms. Filas:  Okay, it's just that Efficient Design hasn't said they were liable, so. 

The trial court indicated that they “don’t wait for liability” and therefore require parties to 

provide records to any defendants the plaintiff named on the case, regardless of whether that 

defendant is denying liability in their pleadings.  The above dialogue does not indicate that PL-

AT's argument regarding the establishment of liability prior to providing medical records to a 

party “had no merit,” as the COA stated in its 3-10-15 Opinion.  The COA should have been 

explaining in its Opinion justification for how Issue I could have been included in its 11-25-14 

Order to uphold dismissal of the entire case based on the doctrine of collateral estoppel, when 

Issue I had to do with liability, which was not in question in the MEEMIC case, COA Docket 

No. 316822, the case used to claim collateral estoppel.  Instead, the COA completely avoids 

mention that Issue I was included with the others deemed to be similar to many of the issues that 

were raised and rejected by the COA in PL-AT's appeal related to the dismissal of her first-party 

PIP case.  Nonetheless, it should be clear that whether PL-AT disagreed with providing records 

to EDI before establishing liability, she provided the records she was ordered to provide at the 6-
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21-13 hearing on EDI’s Motion to Compel, on the morning of 6-24-13 to Mr. Wright’s office, 

before liability was established (Exhibit F, 6-24-13 signed cover letter from Wright’s Office). 

III. The 3-10-15 Opinion is defamatory to PL-AT, contains numerous 
misrepresentations, omissions, false statements, and a novel argument not 
supported by fact.  It is a fraud against the court and should be stricken 
from the record and removed from the internet to protect PL-AT from 
harm. 

 

PL-AT has already rebutted many of the items presented below in numerous filings.  It is as 

if the Court of Appeals only read the DF-AE’s documents and ignored the PL-AT’s pleadings 

and proofs, and then went even further to fabricate its own story of the events.  The COA’s 

statements in the 3-10-15 Opinion are slanderous and defamatory, and will influence others that 

read this Opinion online.  It is highly likely that the Court has never been challenged by anyone 

in regard to using MC 315, and do not want it to be known that it is a Plaintiff’s right to use MC 

315 to provide their records to attorneys involved in their case, and that they do not have to use a 

records copying service form, or the attorney’s own forms.   

A. The 3-10-15 Opinion inaccurately portrays the reasons PL-AT did not provide 
specific signed authorizations for the release of her records, conceals the true 
reason for the dismissal of her entire case by the trial court, and uses 
quotations that PL-AT never said or implied.   

 

The first sentence of the 3-10-15 Opinion states that PL-AT’s third-party no-fault 

insurance case was dismissed by the trial court “after she refused to provide signed 

authorizations for the release of her records during discovery.”  This sentence gives the 

appearance that PL-AT did not provide any authorizations at all during discovery, which is 

untrue.  PL-AT fulfilled her obligation to provide medical records to both Defendants by 

executing and mailing SCAO-mandated Form MC 315 to over 20 health care providers.  

However, the circuit court dismissed PL-AT’s case against both Culpert and EDI and their 3 
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insurance companies, for her refusal to re-do the extensive process using attorney, Mr. Wright’s 

personal forms that contained language above and beyond the requirements of MC 315 for the 

insurance company Mr. Wright’s represented for only one of Efficient Design’s policies.  

The only authorization forms PL-AT refused to sign were the additional record release 

forms that were not part of EDI’s attorney Wright’s 4-30-13 motion to compel that was granted 

by the court and 6-21-13, which was the subject of Issue IV of PL-AT's 12-20-13 brief on 

appeal.  As explained in item IIB above, Issue IV should not even be part of the 3-10-15 opinion, 

since this issue was rendered moot by the COA's granting of Culpert’s Motion to Affirm based 

on the doctrine of collateral estoppel on 11-25-14.  The COA completely avoided a discussion of 

the primary reason that the trial court dismissed her case, which was because of her refusal to re-

do the extensive process using attorney, Mr. Wright’s personal forms that contained language      

beyond the requirements of MC 315, giving Wright permission to re-copy her records. 

Pg. 4, ¶2 of the 3-10-15 Opinion states, “plaintiff apparently believes, however, that 

defendants are required to ‘simply take her word for it’ that she suffered these purported 

numerous and egregious injuries.  But as the trial court repeatedly explained to plaintiff, she is 

wrong.”  PL-AT has never said or implied that she believes the defendants were required to 

“simply take her word for it,” and this is evidenced by the fact that she provided signed, executed 

copies of MC 315 for all of her healthcare providers, requesting any and all records to be 

provided to both Mr. Hassouna, representing Kevin Culpert, and Mr. Wright, representing 

Efficient Design (Exhibit O, two samples of completed MC 315 Forms and cover letters to two 

different providers; Exhibit J, letters from health care providers verifying records were sent).  

PL-AT only objected to using a third-party records copy service and/or Mr. Wright's personal 

forms that contained language that could be interpreted as giving Mr. Wright permission to re-
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copy and re-disclose records he obtained from her.  PL-AT objected to the fact that the record 

copy service forms and Mr. Wright's forms contained language above and beyond what is 

required on SCAO-mandated form MC 315, which was the form to be used since PL-AT was 

compelled to provide these authorizations under MCR 2.314(C)(1)(d).  The trial court therefore 

did not explain that PL-AT was wrong about having to provide records, as the COA implies by 

the quoted statement, because PL-AT had always been in agreement with providing records.  The 

dispute was over how the records would be provided.  The Court would not permit the PL-AT to 

use MC 315 in her first-party MEEMIC case, and did not accept the already executed and mailed 

copies of MC 315 that were completed for Mr. Wright for EDI.  The Court did explain that “the 

way it’s done” is by going “through Record Copy Service” at the May 2, 2013 hearing, and the 

Court did refuse to accept the already executed copies of MC 315 for Mr. Wright at the 8-9-13 

hearing and ordered PL-AT to re-do the process with Mr. Wright’s forms or her case would be 

dismissed (Exhibit L, pg. 7 of 5-2-13 Transcript, Exhibit P, 8-9-13 Transcript).  PL-AT now 

realizes her case was already dismissed on 6-24-13 at the special conference.  The Court could 

not have reversed the dismissal based on her objection to a 7-day order (refer to item IIIF below). 

Pg. 4, ¶2 of the 3-10-15 Opinion continues, “plaintiff’s proffered reasons for refusing to 

sign record release authorizations included that:  the requested records would be going to a 

third-party for copying; Efficient Design not admit liability; she had “a problem with some of 

the clauses” on the authorizations; and she did not want some of her records provided to 

defendants.”  To clarify, it is true that PL-AT originally had objected to providing her records to 

a third-party records copying service as evidenced by the 5-2-13 transcript, but ultimately, this is 

not what she was ordered by the court to do on 6-21-13 or 8-9-13.  PL-AT was ordered to use 

Mr. Wright's personal authorization forms which released the records directly to him, but also 
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gave him permission to re-copy her records once he received them, which then could have been 

re-copied and given to any third party including a record copy service.  As explained in IIE 

above, it wasn't just that Efficient Design did not admit liability---they “denied” liability.  Again, 

this is a moot point since PL-AT ultimately provided the medical authorizations she was 

compelled to provide on 6-21-13 anyway, even though she disagreed with having to do so.  

Because she did not want her case to be dismissed, she therefore complied with the court's 6-21-

13 order and provided executed and mailed medical authorizations to Mr. Wright.  Third, the 

COA quotes the 8-9-13 transcript, that PL-AT had “a problem with some of the clauses” on the 

authorizations, but neglects to mention that these “problem clauses” were in regard to 

requirements that were not part of SCAO-mandated form MC 315.  On 8-9-13, PL-AT objected 

to having to repeat the entire process of disclosing her medical records using Mr. Wright's forms 

when she had already executed and mailed Form MCC 315 to all of her healthcare providers, 

requesting any and all records be sent to Mr. Wright.  At this time, Mr. Wright had already 

received records from some of the providers (Exhibit J, Letters from health care providers 

verifying that records were sent to Mr. Hassouna and Mr. Wright).   

Lastly, in reference to the quotation from Pg. 4, ¶2 of the 3-10-15 Opinion, PL-AT never 

stated or implied that “she did not want some of her records provided to defendants.” This would 

be nonsensical, as PL-AT wanted to be compensated for all of her injuries and never had any 

objections to providing medical records to the Defendants.  In fact, in addition to requesting any 

and all records, she even included a cover letter with each copy of MC 315 sent to each 

healthcare provider, listing the dates of treatment, so that the Defense attorneys could verify they 

had received records for each of those dates (Exhibit O, two samples of completed MC 315 

Forms and cover letters to two different providers). 
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B. PL-AT did not place any limitations on what would be discoverable and did not 
alter authorizations or fail to provide the authorizations she was compelled to 
provide. 

 

Pg. 3, ¶1 of the 3-10-15 Opinion states that PL-AT “limited the authorizations to records 

for specific treatment dates.”  PL-AT provided treatment dates as a courtesy so that Defense 

attorneys could verify they had received records from each of those dates.  PL-AT requested any 

and all records, including but not limited to, the treatment dates provided (Exhibit O, two 

samples of completed MC 315 Forms and cover letters to two different providers).  

Pg. 2, ¶4 of the 3-10-15 Opinion states, “Counsel for Efficient Design advised the trial 

court that plaintiff had stopped by his office and provided only about half of the requested 

authorizations. And they were altered.”  Pg. 2, ¶5 of the 3-10-15 Opinion states, “Plaintiff 

denied that she altered the authorizations or that she failed to provide the requested 

authorizations.” PL-AT could not have “altered” authorizations she hadn’t even received.  The 

forms provided to Mr. Wright by PL-AT were signed, executed, copies of SCAO MC 315 

medical authorizations she already mailed to her health care providers on 6-21-13, so her case 

would not be dismissed, after Mr. Wright failed to e-mail his insurance client’s authorization 

forms, his law firms’ authorization forms or his personal authorization forms to PL-AT by the 

end of the business day on 6-21-13.  There were no alterations to the MC 315 forms provided by 

PL-AT, they were just not the forms Judge Borman ordered Mr. Wright to provide on 6-21-13 

for PL-AT to use.  PL-AT did not provide “half” of what was requested.  She provided “all” of 

what she was compelled to provide by Judge Borman at the 6-21-13 hearing---signed medical 

release authorizations for her health care providers to provide her medical information to Mr. 

Wright, except for a couple she inadvertently missed which were mailed out on 6-24-13 and 6-

26-13.  The only records for which PL-AT did not complete authorizations were those not 
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requested in the Request for Production of Documents for which the Motion to Compel was 

granted, as argued in Issue IV of PL-AT’s Brief on Appeal. 

C. In its 3-10-15 Opinion, the COA presented a novel, unsubstantiated argument, 
never argued in any pleadings filed by the parties, claiming that the SCAO-
mandated form MC 315 that PL-AT executed for Efficient Design’s attorney, Mr. 
Wright, that had already been mailed to her health care providers, was “not 
accepted by many medical providers.” 

 

Pg. 3, ¶1 of the 3-10-15 Opinion states, “Efficient Design responded to plaintiff's 

objection [to the “proposed order of dismissal”]
2
, arguing that the authorizations it sought were 

sent by e-mail to plaintiff as directed by the court, and plaintiff failed to check her email for 

those expected authorizations.  Instead, plaintiff filled out some SCAO forms, which are not 

accepted by many medical providers…”    

First, PL-AT checked her e-mail just after the official end of the business day on 6-21-13, 

since Mr. Wright was ordered to provide the authorizations to PL-AT on 6-21-13.  It was Mr. 

Wright that did not timely comply with the Court’s Order to provide the authorizations, which is 

why PL-AT completed copies of MC 315 for her health care providers instead.  The COA 

misleads the reader of its 3-10-15 Opinion to believe that PL-AT could have filled out the 

authorizations while in court on 6-21-13, by its statement on pg. 2, ¶3, “Plaintiff said that she 

would provide the authorizations and, although the trial court wanted her to do so while they 

were in court, plaintiff declined saying that “it takes a lot more time than that.’”  Let it be clear 

that Mr. Wright did not even have the authorizations with him at the court, and this is evidenced 

by the transcript, so it would not have been possible for PL-AT to complete them at the court that 

day.  Because Mr. Wright did not have the authorizations, claiming that he did not know the PL-

                                                 
2
 As explained in item IIIF, there was never truly a “proposed order of dismissal.”  It was a 7-day Order which could 

only be objected to in form or accuracy in accordance with MCR 2.602(B)(3), and could not result in a reversal of 

the 6-24-13 dismissal that took place at the 6-24-13 special conference. 
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AT's health care providers, he was ordered to provide them to PL-AT on 6-21-13.  Pg. 17 of the 

6-21-13 transcript (Ex. H) indicates that the Court asked Mr. Wright, “How come you didn’t just 

bring authorizations with you today knowing that -- ”  Mr. Wright replied, “Your honor, I didn’t 

know who her treaters were until I got the interrogatories this morning.”  The real reason Mr. 

Wright did not have any authorizations with him that day is because his Motion to Compel did 

not seek signed medical authorizations.  According to Efficient Design’s Request for Production 

of Documents dated 2-7-13, Efficient Design sought “copies of any and all medical records 

relating to injuries received as a result of the subject accident.”  (Exhibit D, relevant page of 2-

7-13 request for production). 

Second, and most importantly, contrary to the COA’s quoted statement on pg. 3, ¶1, DF-

AEs never claimed that some medical providers did not accept SCAO-mandated form MC 315.  

This is a novel argument constructed by the COA to justify the circuit court’s refusal to accept 

executed, mailed copies of MC 315, similar to the novel argument constructed by the COA that it 

was a Protective Order that prevented PL-AT from using MC 315 in her first-party PIP case, 

even though the PO contained no such language and was never claimed as a reason PL-AT could 

not use MC 315 by the DF-AEs in the MEEMIC case, Docket No. 316822.  If a provider refused 

to accept MC 315, they would be breaking the law because it is the official SCAO-mandated 

form to disclose records for a court case.  The insurance company would fight the provider if 

they didn’t disclose the records.  It would no longer be the PL-AT’s responsibility to enforce that 

the provider produced the records.   
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D. The COA Opinion did not even mention SCAO-mandated form MC 315, nor its 
basis in MCR 2.314(C)(1)(d), which were the main bases of the COA’s 
upholding the dismissal of PL-AT's case with its 11-25-14 Order to grant 
Culpert’s Motion to Affirm based on collateral estoppel, even though PL-AT’s 
desire to use and actual use of MC 315 were supposedly the “similar issues” 
that collaterally estopped PL-AT from litigating them with Culpert and EDI. 

 

PL-AT has already explained her disagreement that the issues in the MEEMIC case were 

similar to the issues in the Culpert and Efficient Design case, and presented a side-by-side 

analysis of the Questions Presented in the COA appeals, which can be found on pgs. 18-24 of her 

3-10-15 Application for Leave to Appeal to the MSC.  Here, PL-AT simply wants to point out 

that the 3-10-15 COA Opinion purposely concealed the main basis of the instant case, which was 

the trial court’s refusal to accept already executed and mailed copies of SCAO Form MC 315, 

which is the mandated form to be used for requests for production of medical information under 

MCR 2.314(C)(1)(d).  Instead, the trial court ordered PL-AT to re-do the process using the 

Defense attorney’s personal forms that had objectionable clauses going above and beyond 

requirements of MC 315, including, but not limited to, a clause that permitted him to act as a 

copy service to further disclose PL-AT's records.  The main basis of the MEEMIC case was that 

PL-AT was not permitted to use MC 315 and was ordered to use Records Deposition Services, 

Inc. forms from a third-party records copying service.   

Both cases surrounded the use of the specific SCAO-mandated form MC 315.  Below are 

Questions 2, 3, and 6, from the instant case, that were included with the COA’s 11-25-14 Order 

to uphold the dismissal of the entire case based upon the doctrine of collateral estoppel. 

Question #2 from 12-20-13 COA Brief on Appeal: 

Did the circuit court err by not permitting Plaintiff-Appellant to use SCAO-mandated 

form MC 315 to satisfy her obligation to provide discovery materials under MCR 

2.314(C)(1)(d), since she also had the choice under MCR 2.314(C)(1)(a) to simply 

provide the medical records? 
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Question #3 from 12-20-13 COA Brief on Appeal: 

Did the circuit court err when it dismissed Plaintiff-Appellant’s case based on her refusal 

to complete specific authorization forms provided by the Defendant-Appellee, when there 

were still other means available for the Defendant-Appellee to obtain the medical and 

employment records they sought (i.e. subpoena to health care provider’s custodian of 

records or use the mandated SCAO form MC 315, obtaining the employment records 

directly from her employer since Plaintiff-Appellant is a public school teacher whose 

employment records are publicly available)? 

 

Question #6 from 12-20-13 COA Brief on Appeal: 

Is the Plaintiff-Appellant in a third-party tort, or in any case where medical records are 

requested as a part of discovery, justified in refusing to agree to additional language 

and/or missing information on a medical or employment authorization form that is not 

included in the SCAO-mandated Form MC 315 (i.e. allowance of photocopies, use of an 

expiration event instead of a date, allowance of records to be released “for copying 

purposes”)? 

 

Clearly, the use of Form MC 315 was the basis of this case.  However, the COA conceals 

this fact by never mentioning Form MC 315 by name anywhere within the Opinion, making it 

unsearchable by form name on the internet if anyone is looking for court cases in regard to the 

use of MC 315.  Instead, when referring to the executed and mailed copies of SCAO-mandated 

form MC 315 that PL-AT gave to Mr. Wright, the 3-10-15 Opinion refers to them as “some 

SCAO medical authorizations” on page 2 ¶1, and as “some SCAO forms, which are not accepted 

by many medical providers,” thereby concealing what form PL-AT actually used to disclose her 

medical records.  There is only one SCAO medical authorization form.  It is MC 315.  As 

explained in IIIC above, it is the law that medical providers accept MC 315, and this novel 

argument was created by the COA and never raised or preserved by any defendants. 

By leaving out any reference to MCR 2.314(C)(1), the COA also prevented anyone from 

finding the Opinion through an internet search in regard to the court’s procedure in regard to the 

production of medical records, which is covered under that court rule.  MCR 2.314(C)(1)(d) 

specifies the use of the form approved by the state court administrator, which is MC 315.   
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It is reprehensible for the COA to issue an Opinion that doesn’t mention the 

contested SCAO form by name or the court rule upon which this case was based. 

E. In order to justify upholding the sanction of case dismissal, the COA makes 
false claims that PL-AT has had cases dismissed for refusal to sign 
authorizations.  PL-AT's separate, first-party case filed in Dec. 2012 was 
dismissed because PL-AT refused to sign unmodified, third-party Records 
Copy Service forms in the MEEMIC case after the Court refused to accept MC 
315 or the health care providers’ medical release authorization forms, not 
because she refused to sign authorizations.   The instant case was dismissed 
because of the court’s refusal to accept already executed and mailed  MC 315 
forms.   PL-AT's previous combined first- and third-party case was a stipulated 
dismissal without prejudice to buy time to diagnose her injuries. 

 

In reference to the 5-2-13 hearing, Page 1 ¶2 of the 3-10-15 Opinion states, “During the 

course of the hearing, the trial court referenced plaintiff's refusal to sign records release 

authorizations that had been requested by the defendants, noting that the case had already 

dismissed once because of her refusals and ‘[t]here’s going to come a point where if I’ve 

dismissed the case twice, it’s going to be with prejudice…’”  This is a misleading representation 

of the transcript because it incorrectly summarizes the preceding quotation.  Below is the 

pertinent part of that dialogue from the 5-2-13 transcript, Exhibit K, pg. 6-7: 

THE COURT:  Same thing.  She's not going to sign the authorization.  You're 

going to end up having this case dismissed too because ma’am, you have to sign the 

authorizations.  You can't did bring a lawsuit putting your -- claiming damages for 

injuries of whatever kind without giving them authorizations to your medical records.  If 

you're going to continue to not do that, or put restrictions on that that the law doesn't 

allow, your case will end up being dismissed just like your other case. 

 

MS. FILAS:  The only restriction that I put on it was that only the attorneys --- 

 

THE COURT:  I don't want to hear about the restrictions.  I already will not that.  

I said you couldn't do that so we’re not going to revisit that, okay.  We’re not going to 

revisit that.  But if you persist on doing that, this case is going to be dismissed too.  

There's going to come a point where if I dismissed the case twice, it's going to be with 

prejudice, and then you’re not going to be able to bring a lawsuit again, so this is 

something you have to do. 
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The discussion between the Court and PL-AT on pg. 6 of the 5-2-13 transcript, quoted 

above, was about PL-AT's first-party auto case against MEEMIC, which was dismissed on 4-26-

13  not for PL-AT’s refusal to sign records release authorizations, but for the court’s refusal not 

to accept either the health care providers’ forms, MC 315, or a modified Records Copy Service 

form as the authorization form(s) to be used to provide PL-AT's medical records to defendant 

MEEMIC.  PL-AT only refused to sign unmodified, third-party records copying service forms in 

the MEEMIC case, as she was ordered to do by the court.  The “restrictions” PL-AT included on 

the form were only that the records were to be released only to the Defendant (Exhibit Q, 

modified form from MEEMIC case).  PL-AT only limited future disclosures of her records by 

the records service, a private company that doesn’t even allow PL-AT to view her own records 

that the service obtains.  The transcript shows PL-AT as having been cut off when she tried to 

explain the “restrictions,” but PL-AT believes she was able to speak a few more words and 

finished that sentence, stating “The only restriction that I put on it was that only the attorneys 

[received the records.]”  This is further exemplified by PL-AT's statement on pg. 7, stating that 

she “just wanted to clarify that it was just going to the one attorney” and that she “just wanted to 

make sure it just went to that attorney though and it didn't say Records Deposition who it was 

even being disclosed to.  Basically the way the form is written it allowed them --”  Before she 

was cut off, PL-AT was trying to explain that the RDS form had no indication to whom the 

records were being released, and that the way it was written, RDS could make further 

disclosures.  PL-AT's case against MEEMIC was not dismissed due to her refusal to sign 

authorizations, as portrayed by the choice statements from the transcript, but for her refusal to 

sign third-party record copy service authorization forms without being able to modify them to 

assure that they would only be used to disclose records to the attorney in the case. 
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The COA also falsifies the conversation in the 5-2-13 transcript when it quotes the Court 

as saying, “This is what the law requires.  I understand you don't want to do it, but in order to 

bring such a lawsuit, you have to do it,” and then stated that the PL-AT's response was, “But I'm 

being asked to give records to a third-party, not just the attorneys.  I'm being asked to give them 

to this deposition service, and I just wanted to clarify that it was just going to the one attorney.”  

This statement was not PL-AT's response to the quoted statement by the court.  Knowing that 

there exists no law or court rule requiring PL-AT to provide private medical records to a third 

party, the COA has deliberately left out PL-AT's real response, and the Court’s response to it, as 

indicated by the transcript, which was: 

   MS. FILAS:  I just don't see where the law requires to give it to a third party. 

THE COURT:  okay, I don't care what you see.  I don't care what you see.  We've 

gone over this.  It's not what you see. 

 

The COA Opinion continues on pg. 1 ¶2 with further quotations from page 7 of the 5-2-

13 transcript, ending with the Court’s statement that, “It goes through Record Copy Service.  

They don't care about your medical records, but that's the way it's done, okay.  That's the way it's 

done.  That way they know they get all your records and that you're not keeping any back.”  The 

5-2-13 transcript clearly indicates on pg. 8 that PL-AT had no problem providing her records to 

the attorneys and insurance company, and that her only objection was to providing records to a 

third party records copy service (“RCS”).  The Court erroneously claims on pg. 8 of the 5-2-13 

transcript that her records were “not going to go to any third party,” but the copying service itself 

was the third party PL-AT was objecting to.  Further, the Court’s comment about PL-AT keeping 

back records is ludicrous when PL-AT wanted to be compensated for all of her injuries. By using 

a RCS that only discloses records to attorneys and insurance companies, it is actually the PL-AT 

who cannot be certain whether all of her records were truly provided and considered in the case 
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so that she can receive a fair settlement.  PL-AT would have no way of determining which 

records the service actually obtained since RDS would not disclose them to her.  As explained in 

IIIB above, PL-AT never placed any limitations on the records to be disclosed. 

Pg. 3 ¶1 states “Efficient Design noted that plaintiff's first party no-fault insurance 

lawsuit had been dismissed because of her failure to provide signed authorizations...”  PL-AT's 

first-party no-fault insurance case against MEEMIC Insurance Company was not dismissed due 

to PL-AT's failure to provide signed authorizations.  It was dismissed for PL-AT's failure to sign 

unmodified third-party records copying service forms from Records Deposition Services Inc., 

and the court’s refusal to accept either the health care providers forms, MC 315, or a modified 

RDS form (Refer to claims made in the MEEMIC Case, COA No 316822, MSC No. 150510). 

Pg. 2 ¶3 states “During oral arguments on the motions held on Friday, June 21, 2013, 

counsel for Efficient Design advised the court that plaintiff continued to refuse to provide signed 

authorizations releasing her records, as she had since 2010.”  The Opinion is referencing pg. 6 

of the 6-21-13 transcript, in which Mr. Wright, Efficient Design’s counsel, stated, “the problem 

is that I think we've been having going on with this case since when I was involved back to 2010 

is that Ms. Filas is refusing to provide signed medical authorizations.”  It is disturbing to PL-AT 

that Mr. Wright claimed he was involved in the case in 2010.  Plaintiff has no knowledge or 

record of attorney James Wright having ever being involved in any way in 2010 with her auto 

accident case that was not even filed until November 15, 2011 by her previous attorney Terry 

Cochran after she hired him on 11-4-11.  Mr. Cochran had his secretary provide PL-AT with her 

complete case file in June of 2012.  There was nothing with Mr. Wright’s name on it.  There is 

nothing in the court records or case file that her second attorney, Mr. Salisbury provided to PL-

AT after she dismissed him, indicating Mr. Wright was involved in her case in 2010, or any 
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information identifying  names of the insurance companies under which EDI held liability 

policies that provided attorneys James Wright and Michael O’Malley to represent Efficient 

Design.  Efficient Design did not become a Defendant represented by Mr. Wright in the third-

party case until it was separately filed on January 14, 2013.   

It is not true that PL-AT would not provide signed medical authorizations to obtain 

records for the Defendants in either the dismissed combined first- and third- party case, or after 

the first- and third- party cases were filed separately in 2012 and 2013, respectively.  PL-AT only 

refused to sign medical authorizations provided by the defense attorneys that she felt had clauses 

in them that she was not required to accept, and/or that gave the defendant’s attorney permission 

to copy and provide her records to anyone they wanted to, including any known non-party to the 

case such as a records copy service, to copy and re-release her records to anyone who qualified 

to subscribe to their services, which is limited to attorneys and insurance companies.   

F. Plaintiff's case was dismissed sua sponte on 6-24-13 at a “special conference” 
that Plaintiff was not informed of and was not listed on the R of A on 6-24-13.  
A 7-day Order was filed by Efficient Design’s attorney, Mr. Wright, that did not 
include the notice required under MCR 2.602(B)(3).  Both the court and DF-AE 
tricked PL-AT into believing that by filing objections to the 7-day Order, she 
could reverse case dismissal, when in reality, she could only correct any 
inaccuracies to the Order involving the 6-24-13 dismissal.   The final dismissal 
of the PL-AT's case in the trial court was 6-24-14, not 8-9-13, when her 
Objections to the 7-day Order were heard.  The Opinion contains many 
erroneous statements in regard to the 6-24-14 special conference. 

It should be clear that PL-AT's case was not dismissed by the granting of a Motion to 

Dismiss filed by DF-AE, as PL-AT inadvertently stated in regard to Item 5 of her 12-20-13 Brief 

on Appeal.  PL-AT’s entire case was dismissed sua sponte by the circuit court based on Mr. 

Wright's assertions at a 6-24-13 “special conference” that PL-AT did not comply with his Motion 

to Compel.  PL-AT was not informed about being required to appear at the court on 6-24-13 for 

the “special conference” and was unaware that Mr. Wright was not satisfied with the copies of 
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the filled out SCAO MC 315 forms Plaintiff had mailed to her health care providers along with 

copies of her postal receipts proving the medical release forms were mailed on June 21, 2013, 

that were hand-delivered to Mr. Wright’s legal office at 11:24 a.m. on 6-24-13, until she was 

informed by telephone by the court later that afternoon that her case had been dismissed (Exhibit 

F, signed cover letter from Wright’s office).  The special conference did not even appear on the 

6-24-13 Register of Actions on 6-24-13 (Exhibit K, Register of Actions dated 6-24-13, Current 

Register of Actions dated 3-10-15). 

By dismissing the case sua sponte on 6-24-13, the Court went against its own word 

because previously, on 5-2-13, the Court told EDI that a motion would be required to dismiss 

PL-AT's case.  On pg. 8 of the 5-2-13 transcript (Exhibit), the following dialogue appears: 

MR. O'MALLEY: With respect to the 30 days, can we have a self-executing order 

that if we don't receive the answers to the interrogatories sworn under oath and the 

executed authorizations -- 

THE COURT: No. 

MR. O'MALLEY: -- that the case is dismissed without prejudice? 

THE COURT: No. You'll bring a motion. No.  N-O.  So I'm going to instruct my 

judicial attorney to make out a scheduling order now. You don't even have to come back. 

But you'll sit down and she's going to give it to you. And instead of the usual 120 days 

that we give, we'll be giving 150 days, okay. 

 

On pg. 2, ¶ 4 of the Opinion, it is stated, “On Monday, June 24, 2013, oral argument on 

defendants’ motions was continued with regard to plaintiff’s refusal to provide the requested 

authorizations.”  This statement is erroneous.  Both Culpert’s Motion to Compel filed 4-19-13, 

and EDI’s Motion to Compel filed 4-30-13 were heard and granted by the Court on 6-21-13.  

Therefore, there were no oral arguments on these motions to continue on 6-24-13 as they were 

done and over on 6-21-13. 

On  pg. 2 ¶ 3 of the Opinion, it is stated in reference to the close of the 6-21-13 hearing, 

“Thereafter, the trial court advised plaintiff that if defense counsel [for Efficient Design] did not 
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get the requested authorizations---without amendment or alteration---by Monday, either outside 

of court or at a 2:00 p.m. court hearing, her case would be dismissed.”  At the 6-21-13 hearing at 

which both DF-AEs’ Motions to Compel were granted, PL-AT’s understanding was that she had 

to deliver signed authorizations to Mr. Wright by 2:00 PM on 6-24-13.  There was no scheduled 

hearing on 6-24-13, as the COA Opinion insinuates.  On page 8 of the 6-21-13 transcript, the 

Court states, “If he does not get those authorizations by Monday or you can come back Monday 

at 2 o’clock, and you can come back with the authorizations.”  The key word here is “or.”  Either 

PL-AT could deliver the authorizations to Mr. Wright prior to 2:00 p.m., or, she could show up in 

court at 2:00 p.m.   On page 17 of the 6-21-13 transcript, the Court states, “I’ll see you Monday, 

hopefully not,” indicating that if PL-AT submitted the authorizations to Mr. Wright, there would 

be no reason for anyone to come to court at 2:00 p.m. on 6-24-13.  PL-AT hand-delivered 

executed Form MC 315 for all the health care providers listed in the interrogatories at 11:24 a.m. 

on 6-24-13, fulfilling her requirement to disclose any and all records to the DF-AE Efficient 

Design (Exhibit F, signed cover letter from Wright’s office).   Therefore, there should have been 

no reason to come to the court at 2:00 p.m.  PL-AT looked at the Register of Actions on the 

morning of 6-24-13 and printed the Register of Actions after the close of court at 4:30 PM and no 

hearing was shown for 6-24-13.  Later, the “special conference” was added to the Register of 

Actions as can be seen in the 3-10-15 R of A. (Exhibit K, Register of Actions dated 6-24-13, 

Current Register of Actions dated 3-10-15). 

On pg. 2, ¶ 4 of the Opinion, in regard the 6-24-13 special conference, it is stated, 

“Plaintiff was not in court, but the court noted on the record that plaintiff knew about the 

hearing…”   As stated above, since PL-AT fulfilled her obligation to disclose any and all medical 

records to Mr. Wright via executed copies of MC 315, there would have been no reason to come 
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to court on 6-24-13, especially since Mr. Wright did not inform PL-AT he was not satisfied with 

the copies of MC 315.   

On pg. 2, ¶ 4 of the Opinion, in regard the 6-24-13 special conference, the quoted 

sentence above continues, “… and an attempt to reach her by telephone was unsuccessful.”  The 

Court did not make a genuine attempt to contact PL-AT.  The court clerk called PL-AT's mother, 

not PL-AT herself, at a number that was never provided to the court by PL-AT.  PL-AT was 

accused by the clerk of impersonating her mother, a claim PL-AT already rebutted and provided 

phone records and a sworn affidavit from her mother in her 8-6-13 Reply to Plaintiff’s Objection 

To Defendant Efficient Design Inc.’s Proposed Order of Dismissal Without Prejudice.  The court 

clerk, Precious, did not call PL-AT's phone number listed on all of her filings with the court until 

she received that phone number after calling PL-AT's mother and her mother called her back and 

gave her Plaintiff’s telephone number.  Further, the Court did not call PL-AT’s mother until 3:15 

p.m., after the dismissal already took place.  PL-AT was called at 3:28 p.m.by the Court.  PL-AT 

returned the call to the Court at 3:31 p.m.  She was informed that her case was already dismissed.  

The court’s phone call was not in reference to attending the special conference that afternoon, but 

rather to inform PL-AT that her case had been dismissed (Exhibit T, 6-24-13 phone and caller ID 

records, 8-5-13 affidavit of Kathleen Filas). 

There are too many details to discuss in this Application in regard to the improper and 

possibly unlawful events that occurred prior to and shortly after the 6-24-13 special conference.  

For details, refer to pg. 4-17 of PL-AT's 12-20-13 Brief on Appeal to the COA. 

In reference to PL-AT's Objections filed to the “proposed order, pg. 3 ¶1 of the Opinion 

states that Efficient Design “requested that the trial court strike plaintiff's objection and enter an 

order of dismissal” in its 7-16-13 Response.  On pg. 5 of the Opinion, the COA claims that 
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Culpert’s Concurrence with EDI’s Response also “requested that plaintiff’s objection be stricken 

and that an order of dismissal be entered by the trial court.”  First, Culpert made no such claim 

in his concurrence.  He did not ask for any relief.  His only statement was, “NOW COMES the 

Defendant, KEVIN THOMAS CULPERT, by and through his attorneys, LAW OFFICES OF 

WILLIAMS & BARANSKI, by AHMED M. HASSOUNA, who concurs with Defendant 

EFFICIENT DESIGN, INC.'S RESPONSE to Plaintiffs Objection to its Proposed Order of 

Dismissal Without Prejudice filed with this Honorable Court in this matter.” 

EDI’s 7-16-13 Response to PL-AT’s Objections stated the following as relief: 

“WHEREFORE, Defendant Efficient Design, Inc., prays this Honorable Court enter an Order 

Striking Plaintiffs Objection and Entering Defendant's Order for Dismissal Without Prejudice, or 

in the Alternate for Plaintiff to obtain a security bond for the reasons outlined in the Response 

herein.”  By using the choice words of “an order of dismissal,” instead of the actual words, 

“Defendant’s Order for Dismissal,” the COA Opinion gives the appearance that nothing had even 

been decided or ordered by the court at this time, when the reality was that the case was already 

dismissed sua sponte on 6-24-13 at the special conference.  The “Defendant’s Order for 

Dismissal,” referred to in DF-AE's 7-16-13 Response is the attached “Proposed Order of 

Dismissal,” was a 7-day Order.   Under 2.602(B)(3), the only objections that can be made to a 7-

day order is if did not comport with the court’s decision or if it involved the accuracy or 

completeness of the judgment.  In other words, a 7-day order is issued after a decision by the 

court is already made, in this case, the decision to dismiss PL-AT's case sua sponte at the 6-24-13 

special conference.  The COA’s quoted statement above gives the appearance that DF-AE was 

requesting an order of dismissal be entered, as if the order had not already been made.   The 

decision/order to dismiss the case was made on 6-24-13, but the written order that explained that 
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decision had not been entered yet, because that was the 7-day order that PL-AT was misled to 

believe by both the court and the DF-AEs that she could reverse the dismissal of her case by 

objecting to the 7-day Order, which was not possible under court rules. 

In accordance with MCR 2.602(B)(3), the DF-AE was supposed to provide a notice to 

PL-AT along with the proposed order, explaining to PL-AT “that it will be submitted to the court 

for signing if no written objections to its accuracy or completeness are filed with the court clerk 

within 7 days after service of the notice.”  By not including the required notice with the Order, 

PL-AT was led to believe she could reverse the dismissal by objecting to the proposed order she 

was served with by Mr. Wright, and did not understand she could only object to accuracy or 

completeness (Exhibit U, EDI’s 6-25-13 Notice of Submission of Seven-Day Order).   

Pg. 3 ¶1 of the Opinion continues, “Culpert filed a concurrence in Efficient Design’s 

response to plaintiff’s objection to the proposed order of dismissal.”  In fact, this statement 

appears twice in the Opinion, except that it begins, “Culpert also filed a concurrence.”  Let it be 

clear that Culpert should not have been concurring with anything since he had no objections to 

receiving PL-AT’s records via form MC 315.  This was PL-AT’s Issue VI, presented in PL-AT’s 

12-20-13 Brief on Appeal to the COA, that Culpert’s case should not have been dismissed since 

PL-AT complied with Culpert’s Motion to Compel.  Since Culpert’s attorney did not appear at 

the 6-24-13 special conference, it is apparent that he did not have any complaints about the 

copies of MC 315 authorization forms he received from PL-AT on 6-21-13. 

A hearing was held on 8-9-13 to hear PL-AT's futile objections to the 7-day Order, further 

leading PL-AT to believe she was being given the opportunity to reverse the dismissal of her case 

and that her objections were legitimately being heard.   
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The Court gave the appearance that PL-AT could reverse the dismissal by statements 

court made on pg. 3 of the 8-9-13 transcript, referenced in ¶2 of pg. 3 of the Opinion, in which 

the court stated, “Okay, Ms. Filas, if you want to proceed with your case, you’ll have to sign 

these authorizations.  They have them with them today.  If you want to proceed and you want the 

Court to reinstate the case, sit down and sign the authorizations.  I’ll give you one last chance.”  

(Exhibit P, 8-9-13 Transcript)  However, it was not possible under MCR 2.602(B) to reinstate the 

case since a 7-day Order is only a written accounting of a decision/order of the court that has 

already been made and cannot reverse that decision/order.  Objections can only be in regard to 

the accuracy and completeness, for which PL-AT would have had none, since she was in 

agreement that her case had been dismissed on 6-24-13. 

Plaintiff now understands that her case was dismissed sua sponte by Judge Borman at the 

special conference on 6-24-13 without PL-AT’s knowledge or presence, and all the time and 

effort Plaintiff spent filing objections was futile since she was tricked into believing that 

objections to a 7-day order had the potential to reverse the dismissal, when in reality, all PL-AT 

could have objected to was the accuracy and completeness of the order.  The dismissal had 

already taken place on 6-24-13.  The 7-day Order was merely a record of what happened that day 

and could not reverse the decision to dismiss PL-AT's case, as she was led to believe.  PL-AT 

now realizes she should have filed a Motion for Reconsideration of the 6-24-13 decision/order to 

dismiss her case if she wanted to reverse the dismissal.  

The COA Opinion continues to reinforce the illusion that the 8-9-13 hearing had the 

potential to reverse the dismissal when it states on pg. 3 ¶ 2 in regard to the conclusion of the 8-

9-13 hearing on PL-AT's Objections to the 7-day Order of Dismissal, labeled as a “Proposed 
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Order” by DF-AE, “Thereafter, the trial court dismissed the case.”  This statement is erroneous 

since the case was already dismissed on 6-24-13, not 8-9-13.   

Clearly, this sham of a hearing on 8-9-13 is a big deal or it would not even require 

discussion in the Opinion.  In fact, now Mr. O’Malley, Efficient Design, has brought up this 

matter on pg. 27 of his 3-30-15 Answer to PL-AT's Application to Appeal to the MSC the 11-25-

14 Order.  In an attempt to cover up the true events in regard to the proposed 7-day Order and 

associated hearing on 8-9-13, O’Malley tells an egregious lie when he refers to PL-AT’s 

Objections that were filed to Mr. Wright’s 7-day Order of Dismissal, as PL-AT’s “Motion to 

Reinstate the Case”!  (Exhibit V, pg. 27 of Michael O’Malley’s 3-30-15 Answer to PL-AT's MSC 

Application). Plaintiff did not file a Motion to Reinstate the Case.  As explained above, PL-AT’s 

objections to the 7-day order could not have reinstated the case.  It is highly disturbing Mr. 

O’Malley would make false claims that could easily be verified by looking at the case file! 

Another very disturbing fact is that in the discussion of the 8-9-13 hearing appearing in 

the COA’s Opinion, it is never mentioned that PL-AT was being ordered to re-do the process of 

disclosing medical records from over 20 health care providers, to Mr. Wright, using his own 

personal forms, after records were already in the process of being disclosed to him via the MC 

315 forms, and he had received records from some providers already by the time of the 8-9-13 

hearing (Exhibit J, letters from Letters from health care providers verifying that records were 

sent to Mr. Hassouna and Mr. Wright). 

CONCLUSION AND RELIEF REQUESTED 
 

The COA’s issuance of a 3-10-15 Opinion that differs in the reasons for upholding the 

dismissal of the case from the 11-25-14 Order that actually upheld the dismissal of PL-AT's 

entire case is clearly erroneous since a case cannot be dismissed (or a dismissal upheld) on two 
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